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Attorneys for Defendants-Appellants.

In the United States District Court for the East-

ern District of Washington, Southern Division.

No. 711

SPADA DISTRIBUTING CO., INC., an Oregon

Corporation,

Plaintiff,

vs.

TONY PALMIERO and RUBY PALMIERO,
Husband and Wife,

Defendants.

COMPLAINT

Comes now the plaintiff, and for cause of suit

against defendants, complains and alleges as fol-

lows:

I.

Plaintiff is a corporation duly organized under

and existing by virtue of the laws of the State of

Oregon.

II.

Defendants Tony Palmiero and Ruby Palmiero

are citizens of the State of Washington.

III.

The matter in controversy exceeds, exclusive of

interest and costs, the sum of $3,000.00.

lY.

On or about March 27, 1952, defendants Tony

Palmiero and Ruby Palmiero, husband and wife,
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on the one hand and plaintiff on the other hand,

made and entered into a crop growing and mar-

keting agTeement. Thereafter and on or about

March 28, 1952, the said agreement was recorded

and placed on file in the office of the Auditor of

Benton County, State of Washington, the said in-

strument bearing file No. 287211 of said Auditor's

office.

V.

By terms of said agreement said defendants,

Tony Palmiero and Ruby Palmiero agreed to sell

plaintiff the entire 1952 potato crop grown on Sec-

tion 34, Township 10, Range 24, Benton County,

State of Washington; and plaintiff agreed to pur-

chase the said potato crop grown on the afore-

described real property under the terms and con-

ditions set forth in said agreement. In said agree-

ment defendants, Tony Palmiero and Ruby Pal-

miero stipulated and agreed not to sell or other-

wise dispose of any of the potato crop to be grown

upon the real property aforedescribed to any per-

son, firm or corporation other than to the plaintiff.

A true copy of said crop growing and market-

ing agreement is attached hereto, marked Exhibit

*'A" and by this reference made a part hereof,

as though fully set forth herein.

VI.

On or about August 6, 1952, defendant Tony

Palmiero and Henry Anderson as First Parties

and Davis-Baxter Produce Co., Inc., a Washington

corporation, as Second Party, entered into an agree-

ment whereby said defendant, Tony Palmiero and
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said Henry Anderson bargained and sold unto said

Davis-Baxter Produce Co., Inc., seventeen (17)

acres of White Rose potatoes where tops have been

beaten off, all situate on the real property, being

the subject matter of the aforesaid crop growing

and marketing agreement. Said agreement is repre-

sented by a bill of sale executed by said defendant,

Tony Palmiero and Henry Anderson before a No-

tary Public on or about August 6, 1952, and filed

for record in the Auditor's office of Benton

County, State of Washington, under file No. 287211

of said Auditor's office. A true copy of said in-

strument is attached hereto, marked Exhibit ''B,"

and by this reference made a part hereof, as though

fully set forth herein. On or about August 7 and 8,

1952, said Davis-Baxter Produce Co., Inc., har-

vested said potatoes from the aforesaid real prop-

erty. In making and entering into said agreement

defendant Tony Palmiero directly violated and

breached his said crop growing and marketing

agreement with plaintiff.

VII.

Defendants refused to deliver unto plaintiff the

seventeen (17) acres of White Rose potatoes where

tops have been beaten off, situated upon the real

property being the subject matter of the crop

growing and marketing agreement between plain-

tiff and defendants, but on the contrary, and as

here alleged, defendants sold the same unto Davis-

Baxter Produce Co., Inc., all as set forth in para-
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graph VI hereof. Defendants refuse to deliver an-

other potato crop now ready for harvesting upon

the real property described in the crop growing

and marketing agreement, and defendants threaten

to sell and deliver said potatoes to third persons

in direct violation of their crop growing and mar-

keting agreement with plaintiff; and plaintiff al-

leges that said defendants will, unless restrained

therefrom, breach the said crop growing and mar-

keting agreement with plaintiff as they have here-

tofore done, as aforealleged, to the great and irrep-

arable injury to plaintiff. Said injury cannot be

fairly and adequately compensated for in damages.

VIII.

Said crop growing and marketing agreement is

fair, just and equitable, and plaintiff* has performed

the terms and conditions of said agreement on its

part to be performed, and is read}^, willing and

able to perform all conditions on its part to be

performed, as provided by said marketing agree-

ment.

IX.

Plaintiff is engaged in the distribution of po-

tatoes and other lines of produce on a state-wide

and nation-wide basis. Relying on the said agree-

ment with defendants, Tony Palmiero and Ruby

Palmiero, as well as other agreements such as the

aforedescribed, made with other growers in the

Prosser area of the State of Washington, plain-

tiff made extensive preparation for the sale and

distribution of the potatoes to be obtained under
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its agreement with defendants, Tony Palmiero and

Ruby Palmiero, and to this end made commitments

with brokerage houses in the Middle West and

elsewhere in the United States. Plaintiff will suffer

grave injury to its business reputation and good

will in the event defendants fail and refuse to com-

ply with and go through with their crop growing

and marketing agreement with plaintiff, and unless

the defendants are enjoined from violating the said

agreement, the said damages are of an intangible

character, and are incalculable of measurement.

Wherefore, plaintiff prays:

1. That defendants Tony Palmiero and Ruby

Palmiero be permanently enjoined and restrained

from selling or otherwise disposing, or delivering

or shipping to any person, firm or corporation

other than to plaintiff, any of the potato crop grow-

ing upon the real property set forth in the said

crop growing and marketing agreement, to wit:

Section 34, Township 10, Range 24, Benton County,

Washington

;

2. That said defendants, Tony Palmiero and

Ruby Palmiero be required specifically to perform

all of the terms of the crop growing and marketing

agreement on their part to be kept and performed;

3. That this Court make its order requiring the

defendants, Tony Palmiero and Ruby Palmiero to

show cause, at a place and time appointed in said

order, why they should not be enjoined and re-

strained during the pendency of this suit, from do-
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ing any of the acts and things complained of; and

that a temporary restraining order be granted

plaintiff herein enjoining and restraining defend-

ants, Tony Palmiero and Ruby Palmiero, their

servants, agents and attorneys, and each of them,

until the hearing upon the order to show cause,

from selling or otherwise disposing of, or deliver-

ing or shipping other than to plaintiff any of the

potato crop now growing upon the real property de-

scribed in the said crop growing and marketing

agreement between plaintiff and defendants,

namely Section 34, Township 10, Range 24, Benton

County, Washington; and that upon the hearing

of said order to show cause that a preliminary in-

junction be granted herein, restraining said de-

fendants during the pendenc}^ of this cause from

selling or otherwise disposing of or delivering or

shipping other than to plaintiff any of the potato

crop growing upon Section 34, Township 10, Range

24, Benton County, Washington;

4. That plaintiff be allowed its costs and dis-

bursements incurred herein;

5. For such other and further relief as the

Court may deem just in the premises.

/s/ MICHAEL J. KERLEY,

/s/ IRVING KORN,
Attorneys for Plaintiff.
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EXHIBIT A

Vol. 10 Page 532

Fee No. 287211

Crop Growing and. Marketing AgTeement

It is agreed and understood by and between Tony

Palmiero and Ruby Palmiero, husband and wife,

hereinafter collectively referred to as first party,

and Spada Distributing Co., Inc., an Oregon Cor-

poration, hereinafter referred to as second party,

as follows, to wit

:

1. The purpose of this agreement is to estab-

lish a potato growing and marketing agreement

between the parties for the 1952 season upon the

terms and conditions herein stated.

2. First party is the owner of the following de-

scribed real property, situated in Benton Countj^

Washington, to wit:

Section Thirtj^-four (34) Township Ten (10)

Range Twenty-four (24) County and State

aforesaid.

First party agrees to furnish fifty-seven (57)

acres more or less of the aforesaid real property,

as w^ell as all machinery, water, equipment and

labor necessary to successfully grow, harvest and

deliver in proper season, the 1952 potato crop to

be grown upon the aforesaid real property, to the

second party's warehouse at Prosser, Washington,

or to such other place or places in the vicinity of
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Prosser, Washington, designated by second party.

In connection with all work to be done by first

party, first party agrees to do the same in a work-

manlike and farmerlike manner.

3. Second party agrees to furnish such seed,

fertilizer, cutting of seed, dust and other forms of

disease preventatives which in its discretion are

necessary to grow the potatoes on the acreage

herein involved. Second party is to be repaid or

reimbursed therefor in accordance with arrange-

ments made and/or to be made between the parties.

4. First party agrees to sell second party the

entire crop grown on the aforedescribed real prop-

erty.

5. Second party agrees to purchase, at the then

prevailing market price, the potatoes grown upon

the aforedescribed real property, during the regu-

lar 1952 potato marketing season and first party

shall deliver the said potatoes to the second party

as provided in paragraph 2 hereof, and first party

agrees to give second party three (3) days' notice

of each date upon which first party will deliver

potatoes to the second party at the place or places

of delivery designated by second party. All ad-

vances and loans of whatsoever nature and when-

soever made by second party unto first party shall

be deducted from any monies owing first party by

reason of the premises.

6. As security for the faithful performance of

this agreement as well as for advances and loans
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made and/or to be made by second party, first

party agrees to and by these presents does convey,

assign and set over unto second party, the first

party's entire right, title and interest in and to the

crop to be grown upon the aforedescribed real

property.

7. First party understands that second party's

operations require it to obtain from the Pasco-

Prosser area an extensive and continuous supply

of potatoes during the 1952 regular marketing sea-

son. First party therefor recognizes that the fore-

going purpose is the basic reason for the making

and entering into of this agreement and it is ab-

solutely essential that first party shall strictly and

fully comply with and perform all the stipulations

and agreements on their part to be performed as

provided herein. First party hereby stipulates and

agrees not to sell or otherwise dispose of any of the

potato crop to be grown upon the aforedescribed

real property to any person, firm or corporation

other than the second party. It is hereby further

mutually agreed that inasmuch as it is impossible

at this time to fix and estimate the actual damages

which may be sustained by second party in the

e^ent first party shall fail to abide by their agree-

ment to market their entire 1952 potato crop

through second party, such damages are accord-

ingly estimated and agreed upon as fifteen (15c)

per cwt., for all marketable potatoes grown upon

the aforesaid real property and disposed of by first

party, as liquidated damages, which sum shall be
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allowed in any action brought by the second party

to recover damages for the breach of this agree-

ment by the first party should the second party

elect to bring such an action.

In Witness Whereof the parties have hereunto

set their hands and seals this 27th day of March,

1952.

TONY PALMIERO,

RUBY PALMIERO,

[Seal] SPADA DISTRIBUTING CO.,

INC., an Oregon Corporation.

By FRED SPADA,
President.

Spada Distributing Co., Inc.

Corporate Seal

Portland, Oregon.

State of Washington,

County of Benton—ss.

The undersigned, being first duly sworn on oath,

depose and say that the aforesaid Crop Growing

and Marketing Agreement is made in good faith,

and without any design to hinder, delay or defraud

creditors.

TONY PALMIERO,

RUBY PALMIERO.

Subscribed and sworn to before me this 27th day

of March, 1952.

[Seal] BYARD B. SLOCUMB,
Notary Public in and for the State of Washington.

Commission expires July 6, 1952.
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State of Washington,

County of Benton—ss.

I, the undersigned, a Notary Public in and for

the State of Washington, do hereby certify that on

the 27th day of March, 1952, personally appeared

before me, Tony Palmiero and Ruby Palmiero, his

wife, herein referred to as first party, to me known

to be the individuals described in and who executed

the within instrument and acknowledged that they

signed and sealed the same as their free and volun-

tar}^ act and deed for the uses and purposes therein

mentioned and further that they executed the afore-

said crop growing and marketing agreement in

good faith and without any design to hinder, de-

lay, or defraud creditors.

[Seal] BYARD B. SLOCUMB,
Notary Public in and for the State of Washington,

residing at Prosser, Washington.

Commission expires July 6, 1952.

State of Oregon,

County of Multnomah—ss.

On this 27th day of March, 1952, before me the

undersigned officer, personally appeared Pred

Spada, who acknowledged himself to be the Presi-

dent of Spada Distributing Co., Inc., an Oregon

corporation, and that he as such president being

authorized to do so, executed the foregoing instru-
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ment for the purposes therein contained by sign-

ing the name of the corporation by himself as

President.

In Witness Whereof I have hereunto set my hand

and seal.

[Seal] LEONARA J. LEAF,
Notary Public for Oregon.

My Commission expires 6/26/53.

Filed for record at request of Spada Distributing

Co., Inc., March 28, 1952, at 2:04 p.m., filed as

Chattel Mortgage No. 287211, and is recorded in

Volume 10 of Miscellaneous at page 532.

EXHIBIT B

BILL OF SALE
294458

Know All Men By These Presents, That Tony

Palmiero and Henry Anderson of the first part for

and in consideration of the sum of Ten Dollars and

other consideration Dollars, lawful money of the

United States to them in hand paid, at or before

the ensealing and delivery of these presents to

Davis-Baxter Produce Co., Inc., of Grandview,

Washington, of the second part, the receipt whereof

is hereby acknowledged, have bargained and sold,

and by these presents do grant and convey unto the

said parties of the second part their executors, ad-
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ministrators and assigns following described per-

sonal property situate in Benton County, State of

Washington, to wit

:

17 acres of White Rose potatoes where tops

have been beat off situate in the Southeast

Quarter of Section 34, Twp. 10 N. Range 24,

E.W.M.

Second parties accept delivery of said potatoes

in the field where the same are at the present time

and agree to harvest and deliver said potatoes to

warehouse.

To Have and to Hold the same unto the said

parties of the second part their executors, adminis-

trators and assigns forever.

And I do for my heirs, executors, administrators

covenant and agree to and with said parties of the

second part their heirs, executors, administrators

and assigns to warrant and defend the sale of said

property, goods and chattels hereby sold unto the

said parties of the second part their heirs, execu-

tors, administrators and assigns against all and every

person and persons whomsoever lawfully claiming

or to claim the same.

In Witness Whereof, I have hereunto set my
hand and seal this 6th day of August, 1952.

TONY PALMIERO,

HENRY ANDERSON.

Signed, Sealed and Delivered in Presence of:
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State of Washington,

County of Yakima—ss.

Personal Certificate of Acknowledgment

On this day personally appeared before me Tony

Paliero and Henry Anderson to me known to be

the individuals described in and who executed the

within and foregoing instrument, and acknowledged

that they signed the same as their free and volun-

tary act and deed, for the uses and purposes therein

mentioned.

Given under my hand and official seal this 6th

day of August, A.D., 1952.

My Commission expires on the 29th day of Aug-

ust, 1955.

[Seal] DALE F. McKENZIE,

Notary Public in and for the State of Washington,

residing at Grandview, therein.

Commission expires Aug. 29, 1955.

[Endorsed] : Filed August 18, 1952.
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[Title of District Court and Cause.]

ANSWER AND CROSS-COMPLAINT

Come now the defendants above named and for an-

swer to plaintiff's complaint admit, deny and allege

as follows:

1.

For answer to paragraph 1 of plaintiff's complaint,

these defendants not being fully informed as to the

truth or falsity thereof, deny each and every allega-

tion therein contained.

2.

For answer to paragraph 2 of plaintiff's complaint,

these defendants admit the allegations therein con-

tained.

3.

For answer to paragraph 3 of plaintiff's complaint,

these defendants admit the allegations therein con-

tained.

4.

For answer to paragraph 4 of plaintiff 's complaint,

these defendants admit the allegations therein con-

tained.

5.

For answer to paragraph 5 of plaintiff's complaint,

these defendants state that the terms of said market-

ing agreement are contained therein, a true copy

of which has been admitted in evidence in the above-

entitled case as plaintiff's Exhibit 1.

6.

For answer to paragraph 6 of plaintiff's complaint,
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these defendants deny each and every allegation con-

tained therein, except that these defendants, after a

material breach of the above-referred to marketing

agreement, sold certain potatoes to Davis-Baxter

Produce Co., Inc.,

7.

For answer to paragraph 7 of plaintiff's complaint,

these defendants deny each and every allegation

therein contained, except that the defendants sold

certain potatoes to Davis-Baxter Produce Co., Inc.

8.

For answer to paragraph 8 of plaintiff's complaint,

these defendants deny each and every allegation

therein contained.

9.

For answer to paragraph 9 of plaintiff's complaint,

these defendants deny each and every allegation

therein contained.

For a First Affirmative Defense These Defendants

Allege

:

1.

On August 4, 1952, defendants delivered certain

potatoes to plaintiff, in accordance with the terms

and conditions of said crop growing and marketing

agreement. Thereafter plaintiff advised defendants

by a statement that plaintiff was paying the defend-

ants the sum of $45.00 per ton for U. S. No. I's,

which said price was in violation of the terms and
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conditions of said agreement, in that said agreement

required plainti:ff to pay the then prevailing market

price, which was the sum of $85.00 per ton for U. S.

No. I's on August 4, 1952. That from and after Au-

gust 4, 1952, defendants requested pkiintiff to give

them some assurance that the prevailing market

price would be paid, in accordance with the terms of

said crop growing and marketing agreement and

offered to deliver all potatoes under the marketing

agreement to plaintiff according to the terms and

condtions of said marketing agreement at the then

prevailing price. Said plainti:ff failed and neglected

to give any such assurance and failed and neglected

to pay defendant, or credit defendant, for more than

$45.00 per ton for U. S. No. I's on the August 4,

1952, delivery. Said failure to pay more than $45.00

per ton as aforesaid, and said failure to assure de-

fendants that they would receive the then prevailing

market price, as required by said contract, consti-

tuted a material breach of said market agreement.

By Way of Further Answer and Cross-Complaint,

these Defendants Allege

:

1.

Defendants re-allege the allegations contained in

paragraph 1 of defendants' First Affirmative De-

fense.

2.

The plaintiff, prior to harvest, advanced to de-

fendants against the payments to be made by plain-

tiff to defendants under said crop growing and
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marketing agreement the sum of approximately

$7,200.00.

3.

On August 1, 1952, defendants delivered to plain-

tiff 1027 sacks of U. S. No. I's and 206 sacks of U. S.

No. 2's and were given credit for the net sum of

$4,376.40, on the basis of the prevailing market of

$80.00 per ton for the No. I's and $50.00 per ton for

the No. 2's, or a total sum of $4,623.00, less sorting

charges of $246.60; and on August 4, 1952, defend-

ants delivered to plaintiff 1259 sacks of U. S. No. I's

and 317 sacks of U. S. No. 2's, at 100 lbs. per sack,

at which time the then pervailing market price was

$85.00 per ton for No. I's and $55.00 per sack for

No. 2's. That under said marketing agreement de-

fendants were entitled to receive the sum of $6,222.50

for said delivery made on August 4, 1952. That de-

fendants have received no other moneys from plain-

tiff except said advance of approximately $7,200.00.

That there is now due and owing defendants from

plaintiff the sum of $3,398.90, being the diff'erence

between said advances and the prevailing market

value of said potatoes at the time of delivery thereof.

Said plaintiff, although demand therefor has been

made, has failed and neglected to pay the same.

Wherefore, defendants pray for judgment as fol-

lows :

1. For judgment dismissing the complaint of the

plaintiff with prejudice.

2. For judgment against the plaintiff in the sum

of $3,398.90.
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3. For judgment against plaintiff for defendants'

costs and disbursements taxable by law.

/s/ KENNETH C. HAWKINS,

/s/ CHAFFEE & ATKIN,
Attorneys for Defendants.

[Endorsed] : Filed August 20, 1952.

[Title of District Court and Cause.]

PRETRIAL ORDER

As the result of a pretrial conference heretofore

had on the 18th day of February, 1953, in the

Courtroom of the United States Court House at

Yakima, Washington, whereat the Honorable Sam
M. Driver presided, the plaintiff was represented

by Michael J. Kerley and Irving Korn and the de-

fendants were represented by Kenneth C. Hawkins

and Stephen E. Chaffee, their attorneys of record,

the following issues of fact and law were framed

and exhibits identified:

Admitted Facts:

1. That Spada Distributing Co., Inc., is an Ore-

gon corporation duly organized and existing under

and by virtue of the laws of said State and duly

licensed to do business in the State of Washington.

2. That at all times herein involved the defend-

ants Tony Palmiero and Ruby Palmiero were and
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now are husband and wife and residents and citizens

of the State of Washington.

3. That the matter in controversy exceeds, exclu-

sive of interest and costs, the sum of $3,000.00.

4. That at all times herein mentioned the defend-

ant, Tony Palmiero, acted as agent of and for the

benefit of the community composed of himself and

Ruby Palmiero.

5. That at all times herein involved the defend-

ants knew^ that plaintiff was engaged in the business

of buying potatoes for resale and selling the same.

6. That on or about March 27, 1952, the defend-

ants, Tony Palmiero and Ruby Palmiero, husband

and wife, on the one hand and plaintiff on the other

hand, made and entered into a crop growing and

marketing agreement. Thereafter and on or about

March 28, 1952, the said instrument was recorded

as a chattel mortgage in Volume 10 of Miscellane-

ous, at page 532, and filed on said date by said

Auditor at 2:04 p.m. as Chattel Mortgage No.

287211.

7. The parties agree that pursuant to the terms

of the marketing agreement the plaintiff purchased

for the use and benefit of the defendants the follow-

ing, to-wit:

(a) 259 sacks Russet seed foundation at a total

price of $1,554.00.

(b) 80 sacks of Morcrop fertilizer at a total price

of $480.00.
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(c) 386 sacks Blue tag Oregon White Rose seed

at a total price of $1,833.50.

(d) 246 sacks Morcrop fertilizer at a total price

of $1,137.75.

(e) 114 sacks of Morcrop fertilizer at a total

price of $438.90.

(f) 386 sacks of seed cut for planting at a total

price of $154.40.

(g) 19 sacks of fertilizer at a total price of $90.25.

(h) 259 sacks of Gem seed potatoes cut for plant-

ing at $103.60.

The parties therefore stipulate that the total

amount of said merchandise purchased by plaintiff

for the use and benefit of defendants under said

Crop Growing and Marketing Agreement totals $5,-

792.40, for which amount plaintiff is entitled to a

credit against any potatoes sold by defendants to

plaintiff under said marketing agreement.

8. The parties agree that on August 5, 1952, de-

fendant, Tony Palmiero, and one Henry Anderson

sold to Patrick Clarke, the following amounts of

potatoes grown upon the land covered by the mar-

keting agreement, to-wit:

(a) 856—100-pound sacks of U. S. No. 1 Long

White potatoes at $88.00 per ton.

(b) 178—100-pound sacks of U. S. No. 2 Long

White potatoes at $60.00 per ton.

9. The parties further stipulate that on August

6, 1952, defendant, Tony Palmiero, and Henry An-

derson, sold by bill of sale to Davis-Baxter Produce

Co., Inc., a Washington corporation, 17 acres of
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White Rose potatoes where tops had been beaten

off, all situate on the real property covered by the

marketing agreement.

10. The parties further agree that defendants

sold and delivered to Davis-Baxter Produce Co., the

following amounts of potatoes grown on the land

covered by said Crop Crowing and Marketing

Agreement, to-wit:

(a) On August 7, 1952, 1195—100-pound sacks of

U. S. No. 1 Long Whites and 206—100-pound sacks

of U. S. No. 2 Long Whites.

(b) On August 8, 1952, 150—100-pound sacks of

TJ. S. No. 1 Long Whites and 23—100-pound sacks

of U. S. No. 2 Long Whites.

(c) On August 9, 1952, 1536—100-|)ound sacks of

U. S. No. 1 Long Whites and 367—100-pound sacks

of U. S. No. 2 Long Whites.

(d) On August 11, 1952, 915—100-pound sacks of

U. S. No. 1 Russets-Long Whites and 318—100-

pound sacks of IT. S. No. 2 Russets-Long Whites.

(e) On August 21, 1952, 1195—100-pound sacks

of U. S. No. 1 Russets and 240—100-pound sacks of

U. S. No. 2 Russets.

(f) On August 22, 1952, 1681—100-pound sacks

of U. S. No. 1 Russets and 355—100-pound sacks of

U. S. No. 2 Russets.

(g) On August 23, 1952, 1262—100-pound sacks

of U. S. No. 1 Russets and 272—100-pound sacks of

U. S. No. 2 Russets.

11. The parties therefore stipulate that the de-

fendants sold from the said real property covered
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by the said marketing agreement a total of 10,649

—

100-pound sacks of U. S. No. 1 and U. S. No. 2

Russets and Long Whites combined to said Patrick

Clarke and Baxter-Davis Produce Co.

12. The parties further stipulate that on August

1, 1952, the defendants delivered and sold to plain-

tiff from the said property covered by the said

marketing agreement and under the terms of said

marketing agreement 1027 100# sacks of U. S. #1
Long White Potatoes at $80.00 per ton, or at $4.00

per hundred-pound sack, for a total amount of

$4,108.00, and further delivered and sold 206 100#
sacks of IT. S. #2 Long White potatoes at the rate

of $50.00 per ton, or $2.50 per hundred-pound sack,

for a total of $515.00, making a total figure of $4,-

623.00, less $246.60 for sorting, resulting in a net

amount due and owing defendants from plaintiff in

the sum of 4,376.40.

13. It is stipulated between the parties that un-

der the terms of said marketing agreement, Exhibit

1, the plaintiff agreed to pay to the defendants the

prevailing market price at the time of delivery of

potatoes delivered under said marketing agreement.

That on August 4, 1952, the defendants delivered to

the plaintiff 1259 100# sacks of U. S. #1 potatoes,

and the plaintiff credited to the defendants the sum

of $2.25 per cwt., less a sorting charge of $251.80,

or a net credit of $2,580.95, and the defendants con-

tended that the said potatoes were so delivered un-

der the said marketing agreement, and the plaintiffs

contended that said potatoes so delivered were de-
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livered imder the terms of an agreement between

the parties evidenced by a check and voucher #32,

dated May 28, 1952, Exhibits 2 and 2(a).

14. It is further stipulated between the parties

that on August 4, 1952, the defendants delivered to

the plaintiff potatoes harvested from the property

covered by the said marketing agreement. Exhibit

1, 135 100# sacks of U. S. #1 potatoes and 182

100# sacks combination, 17% #2s and 23% culls,

at $2.75 per cwt. for #2s and 50c per cwt. for culls,

or a total of $777.25, less sorting charges of $63.40,

resulting in a net credit in favor of defendants in

the sum of $713.85.

Exhibits

1. It is hereby stipulated that plaintiff's Exhibit

1 for identification may ))e admitted in evidence for

all purposes. It is stipulated that plaintiff's Ex-

hibits 2 through 13 may be offered in evidence by

the plaintiff, and defendants will not object upon

the grounds of identification or authenticity, but

reserve all other objections.

2. It is further stipulated between the parties

that defendants' Exhibit 14 may be offered in evi-

dence without objection by plaintiff upon the

grounds of identification or authenticity, but plain-

tiff reserves all other objections.

Plaintiff's Contentions

Plaintiff's contentions denied by defendants with

respect to the Crop Growing and Marketing Agree-

ment are:
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1. That i)lamtiff had i^erformed and was ready,

willing and able to perform all its obligations under

said Crop Growing and Marketing Agreement.

2. That plaintiif demanded of defendants that

they comply with and perform under said Crop

Growing and Marketing Agreement.

3. That defendants first breeched said Crop

Growing and Marketing Agreement on the morning

of August 5, 1952, by selling Patrick Clarke the

said potatoes afore-enumerated, which potatoes were

grown upon and came from the land sul^ject to the

Crop Growing and Marketing Agreement. That de-

fendants thereafter further breeched said Crop

Growing and Marketing Agreement by selling Bax-

ter-Davis Produce Company the said potatoes afore-

enumerated and at the times aforesaid, which pota-

toes were grown upon and came from the land sub-

ject to the Crop Growing and Marketing Agree-

ment.

4. By reason of defendants so breeching their

Crop Growing and Marketing Agreement, plaintiff

claims damages against defendants in the siun of

$976.20.

5. Plaintiif advanced to defendants under said

Crop Growing and Marketing Agreement, the sum

of $5,792.40. Defendants delivered and sold potatoes

to plaintiff under said Crop Growing and Market-

ing Agreement in the sum of $5,090.25. Plaintiff

claims defendants owe on this account the sum of

$702.15.
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Plaintiff's further contentions are:

1. On or about May 28, 1952, plaintiff and de-

fendant Tony Palmiero entered into an agreement

which is evidenced by plaintiff's check and voucher

No. 32, respectively marked herein Plaintiff's 2 and

2A. By said agreement plaintiff purchased from

defendant Tony Palmiero and defendant Tony

Palmiero sold to plaintiff 10 cars of Russets U. S.

No. 1 potatoes at $50.00 per ton, less sorting, and 5

cars of Long White U. S. No. 1 potatoes at $45.00

per ton, less sorting. Plaintiff by said check and

voucher No. 32 paid defendant Tony Palmiero the

sum of $1,500.00 as an advance on account of the

purchase of said potatoes. Defendant Tony Pal-

miero endorsed said check No. 32 and cashed it on

or about May 30, 1952.

2. On or about August 4, 1952, defendant Tony

Palmiero delivered to plaintiff at a warehouse used

by plaintiff at Prosser, Washington, 1,259 one hun-

dred pound sacks of U. S. No. 1 Long White pota-

toes. Plaintiff accepted and was entitled to accept

the same under the terms of the agreement between

plaintiff and defendant Tony Palmiero evidenced

by said check and voucher No. 32. The total pur-

chase price for said potatoes at the rate of $45.00

per ton or at the rate of $2.25 per hundredweight

is the sum of $2,832.75, less sorting in the amount

of $251.80, leaving a net amount in the sum of

$2,580.95. Defendant Tony Palmiero was entitled

to said sum of $2,580.95 less the sum of $1,500.00

which plaintiff advanced to defendant Tony Pal-
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miero on account of the purchase of said potatoes

on May 28, 1952, evidenced by said check and

voucher No. 32.

3. On or about August 5, 1952, plaintiff de-

manded of defendant Tony Palmiero that he comply

with the said agreement evidenced by said check

and voucher No. 32 and deliver to plaintiff the cars

of potatoes at the prices agreed upon between plain-

tiff and defendant Palmiero in their agreement evi-

denced by said check and voucher No. 32. At said

time defendant Tony Palmiero denied to plaintiff

that he had any such agreement with plaintiff and

further told plaintiff that the would not deliver

any potatoes at the prices specified in said agree-

ment evidenced by said check and voucher No. 32.

On August 6th, 1952, defendant Tony Palmiero

reiterated said refusal upon demand being made

upon him by defendant for delivery of such potatoes

under said agreement. Ever since said dates de-

fendant Tony Palmiero has refused and neglected

to deliver or to offer to deliver to plaintiff any

potatoes in accordance with said agreement evi-

denced by said check and voucher No. 32.

4. Defendant Tony Palmiero has had available

for delivery to plaintiff the said potatoes called

for by the said agreement evidenced by said check

and voucher No. 32. Further, there was available

for purchase by defendant Tony Pahniero to deliver

to plaintiff sufficient potatoes to perform defend-

ant Tony Palmiero 's obligations under the agree-

ment evidenced by check and voucher No. 32.
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5. By his conduct defendant Tony Palmiero

led plaintiff reasonably to believe that defendant

Tony Palmiero accepted said check and voucher

No. 32 in part payment of and as evidence of the

agreement between the parties, and plaintiff rea-

sonably relied upon said conduct of defendant Tony

Palmiero to its detriment. Plaintiff contends that

defendant Tony Palmiero is estopped to deny that

there is an agreement between the parties evidenced

by said check and voucher No. 32.

6. Plaintiff has always been ready, willing and

able to comply with all the terms, provisions and

conditions on its part to be performed in accord-

ance with said agreement evidenced by check and

voucher No. 32.

7. By reason of defendant Tony Palmiero 's

breech of said agreement evidenced by check and

voucher No. 32 to deliver to plaintiff the 10 cars of

Russett U. S. No. 1 potatoes and the remaining

541 sacks of U. S. No. 1 Long White potatoes,

plaintiff claims damages against defendants in the

sum of $5,679.90.

8. In the event defendants were entitled to be

paid at the prevailing market price for the potatoes

delivered by defendants to plaintiff on August 4,

1952, plaintiff claims damages against defendants

for breech of said agreement evidenced by said

voucher and check No. 32 for their failure to deliver

to plaintiff the said 10 cars of Russett U. S. No.

1 potatoes at $50.00 per ton less sorting, and the 5
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cars of Long White U. S. No. 1 potatoes at the

rate of $45.00 per ton less sorting, to plaintiff's

damages in the sum of $10,590.00.

Defendants' Contentions

Defendants' contentions which are denied by plain-

tiff, are as follows

:

1. Defendant contends that the marketing agree-

ment, plaintiff's Exhibit No. 1 is the only agreement

entered into between the parties pertaining to the

sale of defendants' potatoes to the plaintiff.

2. The defendants deny any oral agreement or

any other agreement except Exhibit 1 for the sale

of potatoes to the plaintiff, and particularly deny

that he at any time entered into any agreement to

sell IT. S. No. 1 Russets at $50.00 per ton or U. S.

No. 1 Long AVhites at $45.00 per ton.

3. The defendants contend that the delivery of

potatoes on August 1 and August 4 to the plaintiff

was entirely under the marketing agreement, Ex-

hibit 1.

4. The defendants contend that the plaintiff

breached the marketing agreement, Exhibit 1, by

refusing to give to the defendants pack-out slips,

and by refusing to make payment when requested

on August 4, 1952; by failing to give credit to de-

fendants and by failing to pay defendants the then

prevailing market price of $85.00 per ton.

5. By reason of the breach of the Spada Dis-
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tributing Co., Inc., the plaintiff herein, or the mar-

keting agreement, because of its failure to pay the

then prevailing market price for potatoes delivered

to it by defendants under said marketing agree-

ment, the defendants were at liberty to sell their

potatoes to whomever they saw fit.

6. By reason of the aforesaid breach of said

marketing agreement by the Spada Distributing Co.,

Inc., the plaintiff, the defendants are not liable in

damages in any way, shape or form to the plaintiff.

7. By reason of the aforesaid breach by Spada

Distributing Co., Inc., and by reason of the delivery

of potatoes to the plaintiff, the defendant is entitled

to judgment against the jDlaintiff in the sum of

$3,398.90, representing the difference l)etween the

advances to defendants by plaintiff", as evidenced

by Exhibits 2 and 3, and the prevailing market

value of the potatoes delivered to plaintiff at the

time of delivery thereof.

8. It is defendants' contention that the alleged

oral agreement, if any, modified the crop marketing

agreement. Exhibit 1, with respect to fifteen cars

of potatoes as to price only, and that all other

terms of the crop marketing agreement remain in

full force and effect with respect to said fifteen

cars of potatoes and with respect to all other pota-

toes covered by said crop marketing agreement. In

no event shall plaintiff recover more than $3.00

per ton under the liquidated damage provision of

said contract.

II
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The pleadings on file in this case are not sup-

planted by this pretrial order, })ut are supplemented

and amended hereby.

Dated at Yakima, Washington, this 20th day of

February, 1953.

/s/ SAM M. DRIVER,
United States District Judge.

Approved

:

/s/ IRVING KORN,
Of Counsel for Plaintiff.

/s/ K. C. HAWKINS,
Of Counsel for Defendants.

[Endorsed] : Filed February 20, 1953.

[Title of District Court and Cause.]

DEFENDANTS' PROPOSED INSTRUCTIONS

Come now the defendants and submit the follow-

ing proposed instructions to be given to the jury

in the above-entitled case.

/s/ KENNETH C. HAWKINS,

/s/ STEPHEN E. CHAFFEE,
Attorneys for Defendants.

Instruction No. 1

The written marketing agreement has been ad-

mitted by both parties and is therefore binding

upon both of them. While a written agreement may
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be modified orally, such oral modification, if any,

must be proven by the plaintiff by a fair preponder-

ance of the evidence.

Instruction No. 2

I instruct you that in law the check and voucher,

Exhibits 2 and 2A do not constitute a contract in

and of themselves. Before the prices, date of de-

livery and quantities therein referred to become

binding, it is necessary that plaintiff prove by a

fair preponderance of the evidence that an oral

agreement or modification of the written crop mar-

keting agreement was entered into by both parties

to that effect.

Instruction No. 3

In giving the following instruction the Court does

not wish to indicate whether the Court feels that an

oral contract, as alleged by the plaintiff, has or

has not been proven, but the instruction is given

you to be used only in the event you find that an

oral agreement has been established by a fair pre-

ponderance of the evidence.

If you find that plaintiff and defendants orally

agreed on or about the 28th day of May, 1952, that

of the potatoes previously sold under the written

crop agreement defendant would deliver ten cars of

Russets at $45.00 per ton, and five cars of Whites

at $40.00 per ton, both U. S. No. 1 grade, then I

instruct you that the law is that the seller at the

time of delivery of potatoes on August 4, 1942, or

prior thereto, had the right to deliver potatoes
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either under the written agreement at the then pre-

vailing market price, or under the oral agreement

at the $45.00 per ton price. If you find that Mr.

Palmiero delivered the potatoes on August 4 under

the written agreement, then you are instructed that

the plaintiff breached its agreement by not paying

and/or crediting the defendants at the prevailing

market price of potatoes on August 4, 1952, if you

so find, and in such event you should return a

A^erdict in favor of the defendants upon their cross-

complaint against the plaintiff Spada Distributing

Co., Inc.

Anderson v. Crisp, 5 Wn. 178

6 Williston on Contracts (Rev. Ed.) Sec. 1795

Instruction No. 4

If you find that the Spada Distributing Co., Inc.,

or any of its agents, withheld payment of the pur-

chase price of potatoes delivered by defendants to

Spada Distributing Co., Inc., in order to protect

plaintiff Spada Distributing Co., Inc., against de-

fendants' failure to deliver further potatoes, then

you are instructed that such withholding of all or

any portion of the purchase price for the potatoes

delivered constituted a breach of the written crop

marketing agrement, and if you find that there was

an oral agreement modifying such w^ritten crop

agreement, then such withholding of the purchase

price of potatoes delivered would also constitute a

breach of such oral agreement, if any, and I in-
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struct you further that in such event the defendants

Mr. and Mrs. Pahniero would be excused in law

from further performance of either the written

agreement or the oral agreement, if you should find

that there was such an oral agreement, and the

defendants Mr. and Mrs. Palmiero would be entitled

to judgment against the plaintiff on their cross-

complaint.

14 A.L.R. 1225

Instruction No. 5

The right to designate upon which contract, if you

find that there was more than one contract, potatoes

were delivered on August 4, 1952, was with the

defendants Mr. and Mrs. Palmiero. Any effort by

plaintiff to apply the same otherwise than as indi-

cated by the defendants Mr. and Mrs. Palmiero

constituted a breach of the contract or contracts be-

tween the parties, relieving the defendants from

any further obligation to deliver potatoes and en-

titling them to claim the balance of the purchase

price of the potatoes actually delivered.

Instruction No. 6

If you find that the defendants, Mr. and Mrs.

Palmiero, delivered the potatoes on August 4, 1952,

intending that they be applied upon and received

by the plaintiff under the written crop marketing

agreement, Exhibit 1, then if you find that the

plaintiff applied said potatoes in any other manner

and refused to pay the then prevailing market
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price, that such application and refusal to pay

breached the marketing agreement as written or as

modified (if you find that it was orally modified)

and such breach excused the defendants Palmiero

from making any further deliveries and entitles

them to a judgment against the plaintiff for the

balance of the purchase price.

Instruction No. 7

You shall find that the plaintiff, Spada Dis-

tributing Co., Inc., breached the agreement, or

modification, thereof, if any, involved here if you

find, by a fair preponderance of the evidence any

one of the following situations:

1. If defendant delivered potatoes to plaintiff

on August 4, 1952, under the marketing agreement,

and if the plaintiff applied same to the oral agree-

ment, if any, without the consent of defendants,

then plaintiff breached the agreement or modifica-

tion thereof.

2. If plaintiff at any time withheld the purchase

price of potatoes delivered for the purpose of en-

forcing the agreement as written or as orally modi-

fied (if you find it was so modified) then plaintiff

broke the agreement.

3. If plaintiff either refused to give to the de-

fendants Mr. and Mrs. Palmiero, pack-out slips

or refused to make payment when requested on

August 4, 1942, or failed to give credit to defendants

or failed to pay defendants the then prevailing
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market price of $85.00 per ton, or in either of the

aforesaid events, then the plaintiff breached the

crop marketing agreement as written or as orally

modified (if you find it was so modified).

Instruction No. 8

A breach by one party excused all breaches there-

after by the other party. Consequently, even though

Mr. Palmiero repudiated the oral modification

claimed by plaintiff, he did not break his contract

with plaintiff if plaintiff was guilty of a previous

breach, either by failing to pay prevailing market

prices for potatoes delivered by Mr. Palmiero under

the written agreement or by withholding the pur-

chase price to secure performance.

Instruction No. 9

I instruct you that under the marketing agree-

ment defendant Mr. Palmiero had the right to de-

liver at such times as he saw fit during the potato

season. He did not breach the agreement even

though he did not deliver at times requested by

plaintiff Spada Distributing Co., Inc.

Instruction No. 10

I instruct you that under the oral modification, if

any, of the crop marketing agreement, defendant

Mr. Palmiero had the right to deliver at any time

up to and including September 10, 1952. He did

not breach such oral agreement, if any, by refusing

to deliver potatoes from his field prior to that time.
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Instruction No. 11

Even though you may find that Mr. Palmiero re-

fused to admit the existence of the oral agreement,

if he on August 4, 1952, or prior thereto, indicated

he would deliver on August 4, 1952, under the writ-

ten crop marketing agreement, then plaintiff had to

accept same under that agreement and pay the

prevailing prices, and its failure so to do would

constitute a breach of its obligation.

Instruction No. 12

I instruct you that since the marketing agreement

makes no provision as to time of payment, then

payment of purchase price and delivery are con-

current obligations. If, therefore, you find that

there was no oral modification, or if you find de-

fendant delivered under the marketing agreement,

the plaintiff, Spada Distributing Co., Inc., breached

its contract if it did not pay the prevailing market

price at the time of delivery.

2 Mechem Sales, Sec. 1407

Leewi v. Lon, 76 Wn. 480

Instruction No. 13

If you find that the plaintiff breached the written

crop marketing agreement, as modified by an oral

agreement, if any, then the defendant Mr. Palmiero

was thereafter at liberty to sell his potatoes else-

where and is entitled to a verdict against the plain-

tiff, Spada Distributing Co., Inc., for the balance

of the purchase price.
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Instruction No. 14

Even though you may find Mr. Pahniero after

August 4, 1952, repudiated the oral modification of

the written agreement claimed by plaintiff, you

must find he was entitled to do so if he delivered

the potatoes on August 4, 1952, under the written

agreement and the plaintiff either applied such

potatoes to the oral modification claimed by it or

failed to pay the prevailing price or withheld pay-

ment to secure performance. In either of such

events, your verdict must be for the defendants

upon their cross-complaint.

Instruction No. 15

I instruct you that if you find for the defendants,

Mr. and Mrs. Palmiero, on their cross-complaint,

then your verdict shall be for the market value of

the potatoes delivered to plaintiff, less advances and

credits, which is the sum of $3,398.90.

Instruction No. 16

Under the terms of the written contract. Exhibit

1, it is provided that the buyer shall recover of the

seller, Mr. Palmiero, in the event of breach, the

sum of $3.00 per ton for such potatoes as are not

delivered. It is lawful for the parties to contract

with respect to damages in this manner, and if you

find for the plaintiff, you shall award it not to

exceed $3.00 per ton for potatoes not delivered.

25 C.J.S. 685

Miller v. Mattice, 298 P. 640
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1

Instruction No. 17

A written agreement may be modified by a later

oral agreement, and the rights of the parties are

governed by the terms of the oral agreement, if

any, but the subsequent oral agreement, if any,

does not affect the terms, conditions or provisions

of the earlier written agreement, except only those

covered by the oral agreement. Unless you find by

a fair preponderance of the evidence that the

parties at the time of making the oral agreement,

if any, agreed to abrogate the written contract, then

the liquidated damage provision of the written con-

tract applies, and if under other instructions, you

find the plaintiff entitled to recover, it is limited to

$3.00 per ton, and your verdict cannot exceed that

amount.

77 C.J.S. 774

Barham v. Vickers 122 Wn. 439

Instruction No. 18

I instruct you there can be no estoppel unless

the act or admission relied on is plainly inconsist-

ent with the right asserted. Thus, if you find that

the cashing of the check with the voucher attached

is not inconsistent with Mr. Palmier 's contention

that there was no oral agreement, then there can be

no estoppel.

31 C.J.S. 282

[Endorsed]: Filed February 24, 1953.
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DEFENDANTS' PROPOSED
INTERROGATORIES

Interrogatory No. 1

Did Tony Palmiero agree that potatoes delivered

on August 4, 1952, could be applied to the oral

agreement, if any?

Interrogatory No. 2

Did defendant Tony Palmiero authorize plaintiff

Spada Distributing Co., Inc., to apply the Long

Whites delivered on August 4, 1952, upon either

an oral contract or contract by estoppel for five cars

of Whites and ten cars of Russets ?

Interrogatory No. 3

Did Mr. Palmiero cash the check and keep the

voucher with full knowledge that the same were

delivered to him by plaintiff pursuant to an oral

agreement to sell 15 cars of potatoes at contract

prices, rather than pursuant to the written market-

ing agreement %

31 CJS 344,340

Interrogatory No. 3

Did Mr. Palmiero cash the check and keep the

voucher with full knowledge that the same were de-

livered to him by plaintiff pursuant to an oral

agreement to sell 15 cars of potatoes at contract

prices, rather than pursuant to the written market-

ing agreement?

31 CJS 344,340

[In margin] : Withdraw this one.
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2. Taking into consideration all the facts and

circumstances, such as the signing and acknowledg-

ment by plaintiff and defendant's of the Crop

Growing and Marketing Agreement covering all

the crop of potatoes to be grown upon 57 acres of

defendant's farm the cashing of the $1,500.00 check

and retention of the voucher, the statement of re-

ceiving agent Slocumb to Palmerio that all potatoes

delivered on week beginning Aug. 4th would be on

special price contract, the fact that he failed and

refused to give Palmerio pack-out slip for potatoes

on Aug. 4th on the afternoon of that day or on the

two following days, the failure or refusal of Howard
Micheleas with whom the original contract to talk

with Palmerio on the evening of Aug. 4th after

Palmerio had made a request for such a conversa-

tion before the delivery of any more potatoes, the

bringing of this suit on the Marketing Agreement

and Crop Grrowing Contract for specific perform-

ance of that contract and for an injunction and

other conduct, did Spada Distributing Company
have right to rely, and did said company rely on

delivery of fifteen cars of potatoes to plaintiff's sub-

stantial detriment?

[Italics appeared as pencilled alteration on origi-

nal.]

[Endorsed] : Filed February 26, 1953.
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[Title of District Court and Cause.]

SPECIAL VERDICT

Question No. 1

:

Did the plaintiff and the defendants, prior to and

about May 28, 1952, enter into an oral agreement

evidenced by the check, plaintiff 's exhibit 2, and the

voucher, plaintiff's exhibit 2-A, for the sale of the

five cars of long white potatoes and the ten cars of

russett potatoes mentioned in the voucher ? (Answer

yes, or no.)

Answer : Yes.

(If your answer to question 1 is "yes," do not an-

swer question number 2, but if your answer is

"no," then answer question number 2).

Question No. 2

:

Taking into consideration all of the surrounding

facts and circumstances as shown by the evidence,

did the cashing of the check, plaintiff's exhibit 2,

by the defendant Tony Palmiero, and his retention

of the voucher, plaintiff's exhibit 2-A, and any

other conduct on his part with reference to the

transaction reasonably lead the plaintiff Spada Dis-

tributing Co., to believe that said defendant had

accepted and considered himself bound by an agree-

ment to sell and deliver to plaintiff the five cars

of long white potatoes and ten cars of russett pota-

toes mentioned in the voucher at the prices and on

the terms therein indicated, and did defendant Tony

Palmiero know or have good reason to believe that
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the check and voucher were offered as an agreement

for the purchase and sale of said potatoes, and did

the plaintiff reasonably rely on such belief and act

thereon to its substantial detriment? (Answer yes,

or no.)

Answer :

(Regardless of what your answers to questions num-

bers 1 and 2 may be, answer the following ques-

tion No. 3.)

Question No. 3:

Did plaintiff's representative Byard B. Slocumb

on or about July 31, 1952, tell the defendant Tony

Palmiero in substance or effect that on August 4,

1952, Palmiero would have to start making de-

liveries of potatoes to plaintiff on the May contract

for the sale of five cars of long white potatoes and

ten cars of russett potatoes? (Answer yes, or no.)

Answer : Yes.

/s/ V. T. BOAZ,
Foreman.

Second verdict received by the Court at 6 :15 p.m.,

and ordered filed.

/s/ STANLEY D. TAYLOR,
Clerk.

[Endorsed] : Filed February 26, 1953.
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In the District Court of the United States for the

Eastern District of Washington, Southern Di-

vision

Civil No. 711

SPADA DISTEIBUTING CO., INC., an Oregon

Corporation,

Plaintiff,

vs.

TONY PALMIERO and RUBY PALMIERO,
Husband and Wife,

Defendants.

JUDGEMENT ORDER

The above-entitled cause came on regularly for

trial in the above-entitled Court on the 23rd day of

February, 1953, before a jury duly empanelled and

sworn to try the matters at issue, the honorable Sam
M. Driver, Judge, presiding. The plaintiff appeared

in person and by Irving Korn and Michael J.

Kerley, its attorneys, and the defendants appeared

in person and by Kenneth Hawkins and Stephen

Chaffee, their attorneys.

Opening statement were made by respective coun-

sel, and testimony was introduced by the plaintiff

and by the defendants, after which the respective

parties rested.

Thereafter closing arguments were made by re-

spective counsel, and the Court instructed the jury

as to the law and submitted the matter to the jury

upon a special verdict. Whereupon the jury re-
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tired for its deliberations, and thereafter returned

to open court its special verdict, of which the

following is a substantial copy, to wit:

"Question N'o. 1:

''Did the plaintiff and the defendants, prior to

and about May 28, 1952, enter into an oral agree-

ment evidenced by the check, plaintiff's exhibit 2,

and the voucher, plaintiff's exhibit 2-A, for the

sale of the five cars of long white potatoes and the

ten cars of russett potatoes mentioned in the vou-

cher? (Answer yes, or no.)

''Answer: Yes.

"(If your answer to question number 1 is

'yes' do not answer question number 2, but if

your answer is 'no' then answer question num-

ber 2.)

"Question No. 2:

"Taking into consideration all of the surrounding

facts and circumstances as shown by the evidence,

did the cashing of the check, plaintiff's exhibit 2,

by the defendant Tony Palmiero, and his retention

of the voucher, plaintiff* 's exhibit 2-A, and any other

conduct on his part with reference to the trans-

action reasonably lead the plaintiff Spada Dis-

tributing Co., to believe that said defendant had

accepted and considered himself bound by an agree-

ment to sell and deliver to plaintiff the five cars of

long white potatoes and ten cars of russett potatoes

mentioned in the voucher at the prices and on the
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terms therein indicated, and did defendant Tony

Palmiero know or have good reason to believe that

the check and voucher were offered as an agreement

for the purchase and sale of said potatoes, and did

the plaintiff reasonably rely on such belief and act

thereon to its substantial detriment? (Answer yes,

or no.)

*'Answer:

"(Regardless of what your answers to questions

number 1 and 2 may be, answer the following

question No. 3.)

''Question No. 3:

"Did plaintiff's representative Byard B. Slocumb

on or about July 31, 1952, tell the defendant Tony

Palmiero in substance or effect that on August 4,

1952, Palmiero would have to start making de-

liveries of potatoes to plaintiff on the May contract

for the sale of five cars of long white potatoes and

ten cars of russett potatoes? (Answer yes, or no.)

"Answer: Yes.

"/s/ V. T. BOAZ,
'

' Foreman. '

'

Whereupon, said verdict was duly received, and

It is Hereby Ordered that the said verdict be en-

tered of record, and

Rule 49(a) of the Rules of Civil Procedure for

the United States District Court provides that if,

in submitting a special verdict, the court omits any
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issue of fact raised by the pleadings, or by the evi-

dence, each party waives his right to a trial by

jury of the issues so omitted, unless before the

jury retires, he demands its submission to the jury,

and said rule further provides that as to an issue

omitted without such demand the Court may make

a Finding, and

The Court, Being Fully Advised in the Premises,

pursuant to Rule 49(a) of the Rules of Civil Pro-

cedure for the United States District Courts, now
for the purpose of supplementing the findings con-

tained in the jury's special verdict, makes the fol-

lowing

Findings of Fact

1. On March 27, 1952, defendants, as First

Parties, and plaintiff as Second Party, entered into

a written crop growing and marketing agreement.

The contract provided that the defendants were to

plant, grow and harvest, on approximately 57 acres

of land, which they owned in Benton County, Wash-

ington, a crop of potatoes, all of which they agreed

to sell and deliver ''in proper season" to the plain-

tiff. The plaintiff agreed to make certain advances

to the defendants to cover the cost of seed potatoes,

fertilizer, and insecticide, and to pay defendants for

the potatoes, upon delivery, ''at the then prevailing

market price." The contract contained the follow-

ing liquidated damage clause:

"It is hereby further mutually agreed that,

inasmuch as it is impossible at this time to fix

and estimate the actual damages, which may be
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sustained by Second Party, in the event First

Parties shall fail to abide by their agreement

to market the entire 1952 potato crop through

Second Party, such damages are, accordingly,

estimated and agreed between the parties as

15c per cwt., for all marketable potatoes, grown

upon the aforesaid real property and disposed

by First Parties."

On or about March 28, 1952, said Crop Growing

and Marketing Agreement was recorded and placed

on file in the office of the Auditor for Benton

county. State of Washington, the said instrument

bearing file No. 287211 of said Auditor's office.

2. The contract, which, the jury found in its

special verdict, the parties made about May 28,

1952, for the sale of ten cars of Russetts and Five

cars of Long Whites, at a fixed price, for future de-

livery, covered a portion of the same potatoes which

were to be grown by the defendants under the Crop

Growing and Marketing Agreement of March 27,

1952.

3. The defendants did plant and grow and har-

vest potatoes upon the 57 acres of land covered by

the Crop Growing and Marketing Agreement, and

the plaintiff made substantial advances, as agreed,

in the total sum of $5,792.40 for seed potatoes,

fertilizer, and insecticide. In addition thereto plain-

tiff advanced to defendants the sum of $1500.00 on

the May 28, 1952, contract.
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4. When, about July 31, 1952, as the jury found

in its special verdict, the plaintiff's representative,

Byard B. Slocumb, told defendant, Tony Palmiero,

that on August 4, 1952, Palmiero would have to

start making deliveries of potatoes on the May
contract, said defendant did not expressly agree, or

acquiesce, in the delivery of the potatoes on that

day, to apply on the May contract; but on the con-

trary, he did not definitely decline to make such

deliveries, and he did not offer to make deliveries

under the May contract at some future time, or at

all. At that time, Tony Palmiero said to Byard B.

Slocumb, in substance and effect, that he, Palmiero,

wished to "get out of" the May contract, and that

he wished to discuss the matter further with plain-

tiff's field representative, Mr. Howard Michaelis.

5. On August 1, 1952, the defendants delivered

and sold to plaintiff from the property covered by

the Crop Growing and Marketing Agreement of

March 27, 1952, and under the terms of said Crop

Growing and Marketing Agreement, 1027 100#
sacks of U. S. #1 Long A¥hite Potatoes at $80.00

per ton, or at $4.00 per #100 sack, for a total

amount of $4,108.00, and further, so delivered and

sold 206 100# sacks of U. S. No. 2 Long White

Potatoes at the rate of $50.00 per ton, or $2.50 per

100# sack, for a total of $515.00, making a total

figure of $4,623.00, less $246.60 for sorting, result-

ing in a net amount due and owing defendants from

plaintiff in the sum of $4,376.40 by reason thereof.

On August 4, 1952, defendants delivered and sold
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to plaintiff from the property covered by the said

Crop Growing and Marketing Agreement, and under

the terms of said Crop Growing and Marketing

Agreement, 1259 100# sacks of U. S. #1 potatoes

at $85.00 per ton, or at $4.25 per 100# sack, for a

total amount of $5,350.75, less $251.80 for sorting

resulting in a net amount due and owing defendants

from plaintiff in the sum of $5,098.95 on account

thereof.

On August 4, 1952, the defendants delivered to

plaintiff potatoes harvested from the property cov-

ered by the said Crop Growing and Marketing

Agreement, 135 100# sacks of U. S. No. 2 potatoes,

and 182 100# sacks combination, 11% No. 2 and

23% culls, at $2.75 per cwt., for No. 2's, and 50c per

cwt., for culls, or a total of $777.25, less sorting

charges of $63.40, resulting in a net credit in favor

of defendants in the sum of $713.85. Defendants did

not agree that any potatoes delivered on Aug. 4,

1952, be applied on the May contract and did not

acquiesce in any such application.

By reason of the foregoing potatoes so delivered

and sold by defendants to plaintiff, defendants are

entitled to a credit in this cause in the total sum of

$10,189.20.

6. Early in the morning of August 5, 1952, the

defendant, Tony Palmiero, talked with the said

Howard Michaelis, on defendants' form, where the

potatoes were grown, and at that time, said defend-

ant denied that he had ever entered into any con-

tract of May 28, 1952, for the sale of potatoes at a
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fixed price for fiiture delivery and absolutely re-

pudiated any such contract and refused to make any

deliveries thereunder. At that time, said defendant

further declared and announced that he would not

deliver any more potatoes to plaintiff, unless Mr.

Michaelis gave instructions, in writing, to plain-

tiff's representatives to pay for such potatoes at

the prevailing market price upon delivery. The said

defendant, Tony Palmiero, proceeded to deliver the

potatoes grown upon his lands, covered by the Crop

Growing and Marketing Agreement, in Benton

county, State of Washington, to purchasers other

than the plaintiff and delivered no more potatoes to

the plaintiff.

On the morning of August 5, 1952, defendants

breached said crop growing and marketing agree-

ment of March 27, 1952, by selling Patrick Clarke

856 100# sacks of U. S. No. 1 Long White Potatoes

at $88.00 per ton, and 178 100# sacks of U. S. No.

2 Long White Potatoes at $60.00 per ton, which

potatoes were grown upon and came from the land

covered by said Crop Growing and Marketing

Agreement.

Defendants again breached said Crop Growing

and Marketing Agreement on August 6, 1952, when

on said date defendants sold by Bill of Sale to

Davis-Baxter Produce Co., Inc., a Washington cor-

poration, 17 acres of White Rose Potatoes where

tops had been beaten off, all situated on the land

covered by said Crop Growing and Marketing

Agreement; and by reason thereof defendants dis-

posed of all of their Long White Potatoes.
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By August 20, 1952, defendant^ had disposed of

all of their Russett Potatoes grown on their lands

covered by their Crop Growing and Marketing

Agreement. Said potatoes were likewise sold to said

Davis-Baxter Produce Co., Inc.

The potatoes sold by defendants to Davis-Baxter

Produce Co., Inc., as aforesaid, were then delivered

to Davis-Baxter Produce Co., Inc., in the amounts,

grades and descriptions as follows, to wit:

(a) On August 7, 1952, 1195 100 pound sacks

of U. S. No. 1 Long Whites and 206 100 pound

sacks of U. S. No. 2 Long Whites;

(b) On August 8, 1952, 150 100 pound sacks

of U. S. No. 1 Long Whites and 23 100 pound sacks

of U. S. No. 2 Long Whites;

(c) On August 9, 1952, 1536 100 pound sacks of

IT. S. No. 1 Long Whites and 367 100 pound sacks of

F. S. No. 2 Long Whites

;

(d) On August 11, 1952, 915 100 pound sacks of

U. S. No. 1 Russets-Long Whites and 318 100 pound

sacks of U. S. No. 2 Russets-Long Whites

;

(e) On August 21, 1952, 1195 100 pound sacks of

U. S. No. 1 Russets and 240 100 pound sacks of

U. S. No. 2 Russets

;

(f) On August 22, 1952, 1681 100 pound sacks of

U. S. No. 1 Russets and 355 100 pound sacks of

U. S. No. 2 Russets

;

(g) On August 23, 1952, 1262 100 pound sacks of

U. S. No. 1 Russets and 272 100 pound sacks of

U. S. No. 2 Russets.

Between the dates aforesaid defendants sold from
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the lands covered by the said crop growing and

marketing agreement to Patrick Clarke and said

Davis-Baxter Produce Co., Inc., a total of 10,649

100# sacks of U. S. #1, and U. S. #2 Long Whites

and Russet Potatoes.

7. The average carload of potatoes is 18 tons,

and ten cars of potatoes would therefore be ap-

proximately 180 tons, and five carloads of potatoes

would be approximately 90 tons. The average car-

load of potatoes consists of 360 100^5;^ sacks.

8. The market price of U. S. No. 1 potatoes, both

Long Whites and Russets, on August 5, 1952, and

on August 6, 1952, was $85.00 per ton, or $4.25 per

100# sack.

9. The contract between the parties of May 28,

1952, covered a portion of the subject matter of the

crop growing and marketing agreement of March

27, 1952. The contract of May 28, 1952, was not a

separate and independent contract, but was a modi-

fication of the Crop Growing and Marketing Agree-

ment of March 27, 1952. The evidence clearly estab-

lishes that the parties, by their conduct and their

actions, contemplated and understood and agreed

that the May 28, 1952, contract modified the March

27, 1952, Crop Growing and Marketing Agreement

only as to the price and the time of delivery of the 15

cars of potatoes involved in the May 28, 1952, con-

tract, and further the evidence clearly shows that

the parties by their conduct and their actions con-

templated, understood and agreed that said 15 cars

of potatoes involved in the May 28, 1952, contract



56 Tony Palmiero, et ux., vs.

were removed and taken out of the 15c per cwt.,

liquidated damage provision contained in the Crop

Growing and Marketing Agreement of March 27,

1952. The evidence clearly establishes that the par-

ties by their conduct and their actions considered that

the 15c per cwt., liquidated damage provision con-

tained in the Crop Growing and Marketing Agree-

ment of March 27, 1952, was appropriate and germane

to the Crop Growing and Marketing Agreement of

March 27, 1952, by reason of the over-all provisions

therein, and particularly by reason of the fact that

the price of the potatoes to be sold thereunder was

to be determined by "the then prevailing market

price" upon delivery; and likewise, the evidence

clearly establishes that the parties by their conduct

and their actions clearly understood that the liqui-

dated damage provision contained in the March 27,

1952, Crop Growing and Marketing Agreement was

inappropriate and inapplicable to the modifying con-

tract of May 28, 1952, under which the 15 cars of

potatoes sold thereby were to be paid for at a fixed

price by reason of the fact that said 15 cars of

potatoes were sold and purchased at a fixed price

set forth in the modifying contract of May 28, 1952.

10. Except as herein found, all of the claims and

contentions of defendants are unsupported by the

evidence.

11. There is due and owing plaintiff from de-

fendants the sum of $5,792.40 on account of ad-

vances made by plaintiff to defendants under the

Crop Growing and Marketing Agreement of March

27, 1952, and no part of said amount has been re-
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paid to plaintiff. There is due and owing plaintiff

from defendants the sum of $1500.00 on account of

an advance made by plaintiff to defendants on the

May 28, 1952, modifying contract, no part of which

has been repaid to plaintiff by defendants.

Plaintiff is entitled to damages from defendants

at the rate of 15c per 100# sack of potatoes on 10,-

649 100# sacks of potatoes sold by defendants to

Patrick Clarke and Davis-Baxter Produce Co., Inc.,

as aforesaid, less 15 carloads or 5400 sacks covered

by the May contract or a net of 5249 sacks said

damages being in the sum of $787.35.

Plaintiff is entitled to damages against defend-

ants on account of defendant's breach of the modi-

flying contract of May 28, 1952, as follows, to wdt:

(a) On the five cars of U. S. No. 1 Long White

Potatoes involving 1800 100# sacks of said potatoes,

in an amount equal to the difference between the

market price of said potatoes of $85.00 per ton, or

$4.25 per 100# sack, and the contract price of said

potatoes at the rate of $45.00 per ton, or $2.25 per

100# sack, the amount of said damages being the

sum of $3600.00.

(b) On the ten cars of U. S. No. 1 Russet pota-

toes involving 3600 100# sacks of said potatoes,

in an amount equal to the difference between the

market price of said potatoes of $85.00 per ton, or

$4:25 per 100# sack and the contract price of said

potatoes at the rate of $50.00 per ton, or $2.50 per

100# sack, the amount of said damages being the

sum of $6300.00.
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Defendants are entitled to a credit in this cause

in the sum of $10,189.20.
|

Prom the foregoing facts, the Court concludes

:

Conclusions of Law

1. Plaintiff in no way breached its agreements

with defendants, and there was no breach of con-

tract on the part of plaintiff.

2. Plaintiff had performed and was ready, will-

ing and able to perform all of its obligations under

its agreements herein involved with defendants, and

plaintiff demanded of defendants that they comply

with and perform under said agreements, which de-

fendants refused to do.

3. By their anticipatory repudiation on August

5, 1952, of their May 28, 1952, contract defendants

breached said modifying contract and the whole

of the agreements between plaintiff and defendants,

and further, defendants continued to breach the

whole of the agreements between plaintiff and de-

fendants by their selling potatoes to Patrick Clarke

and to Davis-Baxter Produce Co., Inc., as herein

set forth in the Findings of Pact.

And based upon the said Pindings of Pact and

Conclusions of Law
It is Hereby Considered, Ordered and Adjudged

that plaintiff have and recover judgment against de-

fendants Tony Palmiero and Ruby Palmiero in the

sum of $7790.55 together with interest thereon at

the rate of 6% per annum from February 26, 1953,
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together with costs and disbursements herein taxed

at $176.00.

It is Further Considered, Ordered and Adjudged

that plaintiff, as principal, and Glenn Falls Indem-

nity Company, a New York, corporation, as surety,

be and they hereby are discharged from any liability

by reason of the bond for injunction or restraining

order made by them and on file in the above-entitled

cause, and further, that the Glenn Falls Indemnity

Company, a New York corporation, as surety on

said bond, be and it hereby is exonerated from any

liability thereon, and further, that the said bond be

and the same hereby is now held for naught and of

no effect.

Let execution issue forthwith.

Done and Dated this 3rd day of July, 1953.

/s/ SAM M. DRIVER,
United States District Judge.

Affidavit of Mail attached.

[Endorsed] : Filed July 3, 1953.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Tony Palmiero and

Rub}' Palmiero, husband and wife, Defendants

above named, hereby appeal to the United States
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Court of Appeals, for the Ninth Circuit, from the

final judgment entered in this action on July 3, 1953.

/s/ KENNETH C. HAWKINS,

/s/ STEPHEN E. CHAFFEE,
Attorneys for Appellants, Tony Palmiero and Ruby

Palmiero, husband and wife.

Affidavit of Mail attached.

[Endorsed] : Filed July 31, 1953.

In the District Court of the United States for

the Eastern District of Washington, Southern

Division

Civil No. 711

SPADA DISTRIBUTING COMPANY, an Oregon

Corporation,

vs.

TONY PALMIERO, et ux.

Plaintife,

Defendants.

REPORT OF PROCEEDINGS
AT THE TRIAL

Be it Remembered that the above-entitled cause

came on for trial before the Honorable Sam M.

Driver, Judge of the above-entitled Court, and a

jury, at Yakima, Washington, on February 23,

1953, at 10.00 o'clock a.m.; the plaintiff being rep-

resented by Irving Korn and Michael J. Kerley,

I
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its attorneys, the defendants being represented by

Kenneth C. Hawkins and Stephen Chaffee, their

attorneys, and also being personally present

;

Whereupon, the following proceedings were had,

to wit: [1*]
* * *

Mr. Korn: Mr. Michaelis, please.

HOWARD MICHAELIS
called and sworn as a witness on behalf of the plain-

tiff, was examined and testified as follows

:

Direct Examination

By Mr. Korn:

Q. Would you kindly state your name to the

jury, please"? A. Howard Michaelis.

Q. And where do you live, please*?

A. I reside in Moses Lake, Washington.

Q. And how long have you lived there?

A. Seven years.

Q. What is your business, Mr. Michaelis?

A. I am a grower and I also act as resident

agent for Spada Distributing Company in the State

of Washington.

Q. Now, what do you do as a grower?

A. I grow potatoes, mainly.

The Court: I think the question was *'as a

broker," wasn't it?

The Witness: Grower.

Mr. Korn: No, I asked, your Honor, what does

he do as a grower.

*Page numbering appearing at foat of page of original Reporter's
Transcript of Record.



62 Tony Palmiero, et iix., vs.

(Testimony of Howard Micliaelis.)

The Court: Oh, I see, I misunderstood.

Q. (By Mr. Korn) : What do you do^ What
do you grow'.^ [21] A. Mainly potatoes.

Q. And where do you grow them?

A. At Moses Lake, in the near vicinity of Moses

Lake.

Q. And do you grow those potatoes for the

plaintiff here? A. At the present, yes.

Q. In 1952? A. Yes.

Q. And prior to that time?

A. I grew them on my own.

Q. For what length of period?

A. Four and a half years.

Q. In addition to that, do you have any duties

for the plaintiff?

A. Well, my duties as resident agent are con-

tacting various potato growers in the State of

Washington, and arranging for growing agreements

whereby the Spada Distributing Company assists in

the financing of seed and fertilizers and disease

preventatives, aiding them in their growing, financ-

ing.

Q. Did you have such an arrangement with Mr.

Palmiero, Mr. and Mrs. Palmiero? A. I did.

Q. Tell the jury how that arrangement came

about ?

A. Mr. Palmiero, in company with three other

gentlemen, I think by name of—two of them were

named Crawford [22] and Mr. Copeland—visited

us in Redmond a year ago in the early part of

March.
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(Testimony of Howard Michaelis.)

Q. And what was the purpose of that ? What was

the purpose of Mr. Palmiero's visit?

A. To obtain financing on seed and fertilizer and

dust preventatives to grow a crop, 1952, crop, of

potatoes.

Q. Did he so tell you that? A. Yes.

Q. Did you come to an understanding with him ?

A. Yes, we did.

Q. Was that understanding in writing at the

time?

A. Not on that date. We outlined it and then had

it made up in writing in legal form.

Q. Did you have an oral agreement with him, is

that what you are saying ?

A. Yes, we did. We had agreed to furnish the

seed and fertilizer.

Q. And for that, what was the Spada Distri-

buting Company to be given ?

A. The Spada Distributing Company was to

furnish all the seed and the fertilizer and any neces-

sary disease preventatives necessary to the grow-

ing of the crop, and he, in turn, was to deliver to

us, or market through the Spada Distributing Com-

pany, the potatoes from the land for which we had

furnished these supplies. [23]

Mr. Korn: Your Honor, may I approach the

witness ?

The Court : Yes.

Q. (By Mr. Korn) : Mr. Michaelis, I hand you

Plaintiff's Exhibit 1 for identification and I ask you

to examine that. A. Uh-huh.
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(Testimony of Howard Michaelis.)

Q. Have you examined that now ? A. Yes.

Q. Is that a copy of the agreement that you have

just talked about to the jury?

A. Yes, it is.

Q. And you know that was signed?

A. Yes, I do.

Q. And that is the crop growing agreement?

A. That is correct.

Q. Under this agreement, do you know at what

price Mr. Palmiero was to be paid for potatoes

that he delivered to the Spada Distributing Com-

pany ?

A. Under that agreement, he was to be paid

the prevailing market price at time of delivery.

Mr. Hawkins: That is Exhibit 1?

Mr. Korn: Yes. Your Honor, I offer Plaintiff's

Exhibit 1 for identification into evidence.

Mr. Hawkins: We have no objection, your

Honor.

The Court : Yes, it will be admitted. [24]

(Whereupon, the document above referred to

was admitted in evidence as Plaintiff's Ex-

hibit No. 1.)

Q. (By Mr. Korn) : Mr. Michaelis, would you

kindly tell the jury the next time that you saw Mr.

Palmiero after you had this conversation with him

w^hich resulted in this crop growing and marketing

agreement ?

A. Well, it would have been during the planting

season. During the planting time, I saw Mr. Pal-
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(Testimony of Howard Michaelis.)

miero in Prosser, Washington, on one occasion in

front of the Copeland Warehouse when he was load-

ing seed potatoes, and I also drove out to his place

during that time. However, we didn't have any con-

versation. That was within the same space of time,

within a space of perhaps several days, two or three

or four days.

Q. Do you know whether Spada Distributing

Company furnished anything to Mr. Palmiero by

way of seed, and so on, under this marketing agree-

ment 1 A. Yes, I do.

Q. Now do you know what was furnished?

A. Yes, sir.

Q. Tell the jury what was furnished to Mr. Pal-

miero under that marketing agreement.

A. There was seed for the growing of White

Rose Potatoes, the fertilizer for same, and an ad-

vance on the cutting [25] of the seed. There was

also seed and fertilizer and cutting on Russet Pota-

toes which would plant approximately a total of 57

acres furnished by Spada Distributing Company.

Q. Mr. Michaelis, I am going to hand you Plain-

tiff's Exhibit 3 for identification and ask you to

examine those documents.

A. That is the bill for the Russet seed. This is

the bill for one small truckload of fertilizer. This

is the bill for the AVhite Rose seed and fertilizer for

the same, together with the cutting for the White

Rose or Long Whites, whichever the case may be.

This is another small load of fertilizer of higher
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(Testimony of Howard Micliaelis.)

content of nitrogen, which is a supplemental ferti-

lizer, and this invoice is for the cutting of the Russet

seed covered back here, 259 sacks.

Q. Do you know of your own knowledge that Mr.

Palmiero received the seed and the fertilizer and all

the materials that are described in these invoices ?

A. Yes, he did.

Mr. Korn: Your Honor, I offer Plaintiff's Ex-

hibit 3 for identification into evidence. You have

seen it.

(Exhibit to counsel.)

Mr. Hawkins : May I ask the witness a question •?

The Court: Yes.

Mr. Hawkins : Were all of the items referred to

here in Plaintiff's Exhibit 3 for identification de-

livered to Mr. Palmiero in the year 1952?

A. Yes, they were.

Mr. Hawkins: They were. We have no objec-

tion.

The Court : It will be admitted.

(Whereupon, the document above referred to

was admitted in evidence as Plaintiff's Exhibit

3.)

Q. (By Mr. Korn) : Mr. Michaelis, do you

know the approximate amount involved in that

merchandise that was delivered to Mr. Palmiero and

that Avas purchased by Spada Distributing Com-

pany? A. Around $5,700.00.

Q. Now would you tell the jury the circum-
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stances under which this merchandise was pur-

chased *?

Mr. Hawkins: I object to this, your Honor. I

don't see its materiality.

The Court: I don't know just what the question

calls for.

Mr. Korn : Well, I will rephrase it, your Honor.

Q. The materials that are shoWn on Plaintiff's

Exhibit 3 for identification you know were delivered

to Mr. Palmiero's farm, is that correct, you so testi-

fied? A. That's right. [27]

Q. And for what purpose ?

A. For the growing of the potato crop on the

mentioned 57 acres.

Q. That was involved in the crop growing and

marketing agreement? A. That's right.

Q. What is the next time that you had occasion

to see Mr. Palmiero?

A. I believe it would have been in the early part

of either the last part of April or the early part of

May in Prosser.

Q. Did you have any conversation with him?

A. Yes, I did.

Q. With respect to what?

A. We were discussing market prices and future

sales contracts, there having been quite a few con-

tracts and future sales made in the Lower Yakima

Valley about that time.

Q. Did you come to any understanding with him

on that occasion ?

A. At that time Mr. Palmiero said that he
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thought he would be interested in selling ten cars of

Long White Potatoes at the then prevailing market

price or contracting price.

Q. Did you come to an understanding with him

on that '^ [28]

Mr. Hawkins: Your Honor, I don't think that is

a proper question. He can say what was said.

The Court : Yes, I think that is too general.

Mr. Korn : All right.

Q. State what your conversation was with him

then.

A. We discussed the other firms in the Valley

that were buying White Rose Potatoes for Eastern

shipment, shipments to be made sometime in July

or August at the time of harvest when the crop

would be ready. Mr. Palmiero stated that he would

like to sell some of his White Rose or Long White

Potatoes and, in turn, I suggested that we could sell

or place a certain number of cars at that particular

time. I believe I said that we could place 40 cars.

And Mr. Palmiero said that he would be interested

in selling ten cars of Long Whites. I told him that

we would place them at the $40.00 market price

which was received and was the going price at that

time in the Valley for futures on Long Whites.

Q. When is the next time you had a conversation

with Mr. Palmiero?

A. The second or third week in May, by tele-

phone. Mr. Palmiero called me.

Q. State what that conversation was.

A. Mr. Palmiero called me in Moses Lake from
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Prosser and stated that he would like to sell an ad-

ditional five [29] cars of Long White Potatoes and

ten cars of Russet potatoes.

Q. And what did you say?

A. And wanted to know whether or not we could

place that many for future delivery, and I stated at

that time that we definitely could. The price men-

tioned on the' phone at that time was also $40.00 for

Whites and $50.00 for Russets, and Mr. Palmiero

said that he thought that the White price, the con-

tracting price in the Valley at that time had risen

to $45.00. He stated at that time that he was calling

from a gentleman's home in Prosser and wanted to

know when I would be down to Prosser personally.

At that time I didn't know and I said that we would

have to confirm that, that we could confirm it then,

right now, and he said that he would like to do so

because he would like to assure himself of a certain

portion of his crop to be sold that would guarantee

him at least his cost out of the crop, and that that

would be all of the potatoes that he would care to

sell then for the rest of that season.

And, of course, at that time I was of the opin-

ion

Q. Don't state your opinion now, Mr. Michaelis,

just state your conversations with Mr. Palmiero.

A. Well, I told him then that we would accept

those ten cars of Russets and the five cars of

Whites. [30]

Q. Did you state the price ? A.I did.

Q. What were they?
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A. $50.00 for Russets and $45.00 for Long

Whites.

Q. What did Mr. Palmiero say?

A. He said that he would accept it.

Q. Now when is the next time you had a meeting

with Mr. Palmiero or saw Mr. Palmiero?

A. Perhaps within a week of the telephone con- i

versation, I saw Mr. Palmiero on his ranch.

Q. At where ? A. On his ranch in Prosser.

Q. And that is where he was growing these po-

tatoes ? A. Yes.

Q. Did you have a conversation with him there?

A. Yes, we talked.

Q. Now state that conversation.

A. We talked generalities in regard to the potato

market, also to the general conditions of crops

throughout the area, and then Mr. Palmiero asked

for an advance, a cash advance.

Q. Did he state what he wanted it for?

A. He said that he would need some money to

continue his farming operation, some additional

money to continue his farming operations. [31]

Q. All right, state what the conversation between

you and he was.

A. He at that time said he thought he would

need about $1,200.00.

Q. And what did you say to that?

A. And so in the course of the conversation, I

suggested that we send him the $1,500.00 advance

as a deposit on the 15 cars that he had just sold

over the telephone a week previously.

Q. What did he say?
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A. And told him that as soon as I returned to

Moses Lake, that I would mail that cheek to him.

Q. What did he say to that?

A. He said that would be acceptable.

Q. Did you send such a check to Mr. Palmiero ?

A. I did.

Q. Do you remember when you sent it ?

A. I mailed it May 27th or 28th.

Q. From where ?

A. From Moses Lake, to Route 2, Grandview, to

Mr. Palmiero in Grandview.

Q. Do you know whether Mr. Palmiero received

that check? A. I am certain he did.

Q. Mr. Michaelis, I hand you Plaintiff's Exhibit

2 and Plaintiff's Exhibit 2-A for identification and

I ask [32] you to examine those two exhibits.

A. This is the original check and voucher that

was made on May 28th.

Q. I want you to tell the jury who drew this

check. A. I did.

Q. Did you type it out? A. I did.

Q. I want you to tell the jury whether the signa-

ture of "Howard Michaelis" is that of yours.

A. It is.

Q. Now I ask you to examine the back part of

Exhibit 2 for identification. I think you can now
see the entire signature of one Tony Palmiero, and

I ask you to tell the jury whether that is the signa-

ture of Tony Palmiero. A. Yes, it is.

Q. How do you know?
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A. Because I have his signature on invoices and

also on the marketing agreement, and this is the

same.

Q. You had something further to say"?

A. No.

Q. I ask you to examine Plaintiff's Exhibit 2-A

for identification and state to the jury whether you

drew that. A. I did.

Q. There is typing on there. Who did it '? [33]

A. I did the typing.

Q. What did you do with that? State to the

jury the condition of these two documents when you

drew them.

A. They were made in triplicate form, one copy

and and one tissue, this being the original, all in one

piece, this being divided (indicating).

Q. Would you like to demonstrate that to the

jury?

Mr. Korn: Your Honor, may I remove the clip"?

The Court: Yes, go ahead.

Q. Now I hand you these two exhibits, Plain-

tiff's Exhibits 2 and 2-A for identification, and I

ask you to show the jury after you made those ex-

hibits in what foitq they were.

A. They are typed in this form with the

voucher part being below the check part. In back

are carbons with a copy and a tissue. After typing

the information below on the voucher and signing

the check, I folded it in half this way (indicating)

and sent it in one piece to Mr. Palmiero.

Q. When you say you sent it in one piece, you
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mean to indicate to the jury that this Exhibit 2-A

and this Exhibit 2 were one ?

A. They were one.

Q. In this manner ?

A. They were attached and folded in the center

this way [34] (indicating), still in one piece, but

folded thusly to fit in an envelope.

Q. And is there a perforation at this point (indi-

cating) ?

A. There is a perforation through here (indi-

cating).

Q. I see. Now, Mr. Michaelis, do you know

whether Mr. Palmiero received this Exhibit 2-A?

A. Yes, he has testified that he did.

Mr. Hawkins: Well, I object, your Honor. I

think this is covered by the stipulation. It is all

right if counsel

Mr. Korn: I think there is a stipulation, your

Honor, that Mr. Palmiero has received this Exhibit

2-A, and I think there is a stipulation that he re-

tained it in his possession at all times up to and in-

cluding August 4th or August 5th; is that correct,

Mr. Hawkins?

Mr. Hawkins: That is my understanding, that

he received the check with the voucher attached, if

that is what you are asking.

Mr. Korn: Yes. And kept the voucher in his

possession ?

Mr. Hawkins : Must have, I am not sure.

Mr. Korn: Your Honor, I offer Plaintiff's Ex-

hibit 2 for identification into evidence.
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Mr. Hawkins : We have no objection.

The Court: It will be admitted. [35]

(Whereupon, the document above referred to

was admitted in evidence as Plaintiff's Exhibit

No. 2.)

Mr. Korn: And I offer Plaintiff's Exhibit 2-A

for identification into evidence.

The Court: It will be admitted, also.

(Whereupon, the document above referred to

was admitted in evidence as Plaintiff's Exhibit

No. 2-A.)

The Clerk: Do you wish them refastened?

Mr. Korn: I think maybe so.

The Court: Clip them together again I suppose.

Q. (By Mr. Korn) : Did Mr. Palmiero ever dis-

cuss the matter of that $1,500.00 check with you

after you mailed it to him? A. No.

Q. Did Mr. Palmiero ever discuss the matter con-

tained in that voucher part of that check No. 32 ?

Mr. Hawkins: Object to this as immaterial, your

Honor.

The Court: Overruled, he may answer.

Q. (By Mr. Korn) : After you mailed that

check and voucher to him? A. No.

Q. Mr. Michaelis, if Mr. Palmiero had at any

time in the month of June called your attention to

the fact that [36] the matters in that check—or that

he hadn't sold you 15 cars of potatoes as provided

in that check, what would you have done?
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Mr. Hawkins: Well, now, I object to that as

sheer conclusion on the part of the witness.

The Court: Yes, I will sustain the objection. I

think that calls for a conclusion of the witness.

Q. (By Mr. Korn) : What effect did the fact

that Mr. Palmiero didn't discuss this check or

voucher with you during* the month of June have

upon you, Mr. Michaelis?

Mr. Hawkins: I certainly object to that, your

Honor. That is immaterial.

Mr. Korn : Your Honor, we have a matter of an

estoppel by reason of Mr. Palmiero 's failure to call

this to Mr. Michaelis' attention.

The Court : I think you would have to show that

by showing what was done, rather than a mental

attitude of the witness.

Q. (By Mr. Korn) : AVhat were the prices of

Long White Potatoes for August and September

delivery during the month of June, 1952?

Mr. Hawkins: I wonder if the reporter would

read that question. I didn't hear it.

(The question was read.)

Mr. Hawkins: I don't see the materiality of

that, [37] your Honor, and it is not within the

issues as framed by the pleadings or the pretrial

order.

The Court: Well, I think it is corroborative of

making a contract. I will overrule the objection.

A. $45.00 a ton.
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Q. (By Mr. Korn) : What were the prices of

U. S. No. 1 Russet Potatoes for delivery in August

and September during the month of June, 1952?

A. $50.00 a ton.

Q. Were they available for purchase, that is,

both Russets and Whites *?

A. During the month of June *?

Q. During the month of June, 1952.

A. Yes, they were.

Q. Did you buy any Russet Potatoes for delivery

in August and September during the month of June,

'52? A. No, I don't believe we did.

Q. Did you buy any Long Whites ?

A. No, we didn't.

Q. For future delivery ?

A. We didn't. We had our commitments ful-

filled.

Q. Why?
A. We had our commitments filled at that time.

Q. And when you say "commitments," what do

you mean by that ? [38]

A. We had—we are not speculators. In other

words, we had sold against purchases. We would

get an offer for so many cars and then buy against

that many cars.

Q. Had you sold against the purchase of these

15 cars from Mr. Palmiero ?

Mr. Hawkins: Your Honor, I would like to in-

terpose an objection here upon the ground that T

take it this is testimony in support of their theory

of estoppel.
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The Court: Yes.

Mr. Hawkins: And unless this situation was

brought home to the knowledge of Mr. Palmiero, it

could not possibly work an estoppel. He didn't know

what their commitments were.

Mr. Korn: Your Honor, I will withdraw the

question and rephrase it in this way

:

Q. 'Tell the jury whether you told Mr. Palmiero

that you were purchasing these potatoes for resale?

Mr. Hawkins: Well—that is all right, go ahead.

A. I did.

Q. Did you tell him to whom ?

A. I did. I won't be sure that I stated that they

were going all to one place, but I did mention one

particular customer that was taking the bulk of

them.

Q. Now when you say you had filled all your

commitments, tell the jury what you mean by

that. [39]

A. Well, we had accepted buying o:ffers from

various firms in the Midwest and had purchased

potatoes against the amount that we could fill

against the offers that we had received from these

various dealers in the Midwest. We had—in the

most recent case in which we are discussing now, we

had sold 25 carloads of potatoes and we had pur-

chased that many against what we had sold. And
about that time, contracting stopped or, rather,

slacked off. These things do act and go in flurries.
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And about that time, which would be around the

first part of June or the first week of June, action in

contracting of futures had slowed down or practi-

cally stopped.

Q. Mr. Michaelis, was $45.00 for Whites, No. 1,

the going price of those potatoes on or about May
28, '52? A. Yes.

Q. And what was the going price for U. S. No. 1

Russets per ton about May 28, '52 ?

A. About $50.00.

Q. When is the next conversation that you had

with Mr. Palmiero after your conversation with

him on the farm that you told the jury about?

A. My next conversation with him would have

been on the morning of August 5th.

Q. Of what year? [40] A. 1952.

Q. And state to the jury what that conversation

was.

A. The morning of August 5th, I had gone to

the Prosser warehouse at around 6 a.m. to see the

start of the packing of that day. There were no po-

tatoes at the warehouse and the man in charge had

stated that he was expecting

Q. Mr. Michaelis, that is inadmissible. You just

tell the jury what your conversation with Mr. Palm-

iero was on August 5, 1952.

A. I went to Mr. Palmiero 's ranch and ap-

proached him out in the potato field and asked him

why he was not delivering to the warehouse as he had

said that he would that morning. And he stated that

he was not going to deliver any more potatoes to
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us at Prosser under any contract prices. And I

asked him what he intended to do with the balance

of those potatoes that he had out in the field, and he

stated that he w^as going to sell them to his best

advantage elsewhere. I asked him what he w^ould

have done—pardon, first I asked him what he in-

tended to do about the potatoes that he had sold us

at specified prices. And he said that his answer was

that there was just too much difference between

those prices, the contract prices, and the prevailing

market price. [41]

Q. What was the prevailing market price at

that time?

A. The prevailing market price on that date

w^ould have been about $85,00.

Q. For %

A. For Long Whites per ton.

Q. All right, go ahead.

A. I then asked him what he would have done

had the market gone down and dropped. And he

stated that we would have formd some way to get

out of it and not accept them.

Q. And what did you say to him then?

A. I told him that we had to have potatoes to fill

our commitments and demanded that he deliver the

rest of those Long Whites to us, which we estimated

at 17 or 20 acres in the field.

Q. And what did he say ?

A. And he stated that he would not deliver any-

thing further to us unless I would write a letter of

instruction to the warehouse manager stating that
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he would receive daily prevailing market price for

all of the rest of his potatoes.

Q. That is, who would receive? Who would re-

ceive those prevailing market prices'?

A. That Mr. Palmiero would.

Q. Yes? [42]

A. Would receive them. And I was to leave those

instructions with the warehouse stating that we

would do that and also that we would waive or ex-

empt his liability on delivering any potatoes at any

contract prices of $45.00 and $50.00.

Q. What did you say to him ?

A. I stated that I would have to call Portland

and would abide by their wishes.

Q. And was that the end of the conversation?

A. Yes, it was.

Q. Did you then call Portland?

A. I did go to Prosser and attempted to call

Portland, but was quoted a delay by the telephone

company of an hour and a half or two hours.

Q. Did you leave any instruction with anyone ?

A. 1 did, I left instructions there with Mr. Slo-

cum to take care of the Portland call.

Q. All right. What is the next time that you

saw Mr. Palmiero?

A. The following morning on August 6th.

Q. And where was that? A. At his ranch.

Q. And who else was there? A. Yourself.

Q. Anyone else? [43]

A. There were other people on the ranch, but

not in conversation.
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Q. Did you have any conversation alone with Mr.

Palmiero on that morning ?

A. I—just for a moment.

Q. What was the conversation?

A. I asked him if he had changed his mind and

was ready to deliver potatoes, ready to deliver con-

tract potatoes.

Q. What did he say? A. He said "no."

Q. Mr. Michaelis, I hand you Plaintiff's Exhibit

5 for identification and ask you to examine that.

A. Yes. I recognize it, the letter.

Q. And you signed this letter?

A. I signed it.

Q. That is, you signed an original of this letter?

A. That's right.

(Exhibit to counsel.)

Mr. Hawkins: This is the one you had in cham-

bers?

Mr. Korn: Yes. I offer Plaintiff's Exhibit 5 for

identification into evidence, your Honor.

Mr. Hawkins : We have no objection.

The Court : It will be admitted. [44]

(Whereupon, the above-referred to document

was admitted in evidence as Plaintiff's Exhibit

No. 5.)

Q. (By Mr. Korn) : Did you do anything after

August 6th, Mr. Michaelis, with reference to buying

potatoes, with regard to these 10 cars of Russets and

White Potatoes? What, if anything, did you do?
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A. We had to buy the potatoes to fill our coin-

niitments. I went out and bought further potatoes

after August 6th.

Q. And how many cars of Russets did you buy?

A. I bought 15. Well, I bought 15 total, but of

which 11 were concerned in this order, in this con-

tract.

Q. And why 11?

A. I made an arrangement with our receivers,

the people to whom we had sold these potatoes, and

made arrangement with them to accept Russet pota-

toes in lieu of Whites that they were short. We had

accepted from Mr. Palmiero, of course, three and a

half or three and a half cars and some odd sacks,

and so that left and additional one and a half cars

or thereabouts of White Potatoes to transfer over

to the Russet sales we had made, and I received

agreement from the receivers in the East to transfer

the Whites into the Russet contracts with them. [45]

Q. And what price did you pay for these pota-

toes? A. $80.00 a ton.

Q. For delivery when?

A. For delivery prior to September 10th.

Q. Do you know what the prevailing market price

for U. S. No. 1 Russets was on or about August 5,

1952? A. About $85.00 a ton.

Q. And on that date, what was the prevailing

market price for U. S. No. I Whites, Long Whites,

per ton?
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A. It would have been about the same, $85.00 a

ton.

Q. And what about the prices of such Russets,

less sorting, on August 6, 1952?

A. I believe the market was slightly stronger.

Some sales had been made at $85.00 and some at a

slightly higher figure.

Q. Well, do you know what the prevailing mar-

ket price was? A. $85.00 to $88.00.

Q. That was for Russets ?

A. That's right.

Q. And Russets, U. S. ¥o. 1. How about Long

Whites, U. S. No I's?

A. The market would have been about the same.

Q. Now do you know about what the prevailing

market price was—and you are talking about these

prices in the [46] Yakima Valley, is that right?

A. That's right.

Q. And in that same area, what were the pre-

vailing market prices for U. S. No. 1 Russets, less

sorting, on or about September 9, 1952?

A. Around $75.00 a ton.

Q. And what about for U. S. No. 1 Long Whites

on or about September 9, 1952 ?

A. There was no market for Whites at that time.

There was no Whites available.

Q. Did you ever advise Mr. Palmiero that you

were ready to carry out the marketing agreement on

or about August 5, 1952 ? A. Yes, I did.

Q. What did you tell him ?

A. I stated that we were willing at all times to
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pay prevailing market price over and above a speci-

fied number of cars.

Q. Did you ever tell Mr. Palmiero that you were

ready to carry out the terms of this May 28th

agreement with him?

A. I think I even demanded it of him, that we

were ready and we were ready for him to fill.

The Court: We will take a ten minute recess at

this point.

(Whereupon, a short recess was taken.) [47]

Q. (By Mr. Kom) : Mr. Michaelis, what is the

plaintiff's markup on potatoes such as set out in

the Plaintiff's Exhibits 2 and 2-A'?

Mr. Hawkins: I object to this, your Honor, as

not being material, not the proper measure of dam-

ages.

The Court: I wouldn't think it was material if

it is for the purpose of establishing damages. Is

that the purpose of it?

Mr. Korn: That's right, your Honor.

Tfie Court : If you wish to be heard on it, I will

have the jury step out a moment. We may as well

go into it now, I suppose. If you will just step out,

ladies and gentlemen, a few minutes.

(Whereupon, the following proceedings were

had outside the presence of the jury:)

The Court : It would seem to me that your meas-

ure of damages under the marketing contract would
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be the liquidated damages in the contract, which is

$3 a ton, isn't it?

Mr. Korn : There is no question on that.

The Court: It seemed to me that on the other

potatoes on which you claim a definite price con-

tract, that the measure of damages there would be

what it would cost you to replace them in the mar-

ket, what it would cost you to get them at the time

of the breach, I presume.

Mr. Korn: Yes. [48]

The Court: At any rate, it wouldn't seem to me
to make any difference how much you contracted

them for, whether it was more or less than it would

cost you in the market, that wouldn't affect your

damages.

Mr. Korn : I just want to call this point to your

Honor's attention:

In the pre-trial order on Page 1, No. 5:

"It is admitted that at all times herein involved

the defendants knew that plaintiff was engaged

in the business of buying potatoes for resale

and selling same."

Now I don't have C.J.S., but I am reading, your

Honor, the gist of it, 78 C.J.S., Page 224, quoting:

"Expected profits on goods bought for resale

are recoverable if seller knows buyer is reselling

them. '

'

Now on that theory, your Honor, I think it would

be admissible on the May 28th contract to have testi-
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mony as to the brokerage, which would be the profit

that we would expect to make had the defendants

filled under that May 28th contract. The rule seems

to be a special rule where the seller knows that the

buyer intends to resell; that one of the proximate

elements of damages recoverable is the profit;

whereas, the contrary rule prevails where the seller

does not know that the buyer is buying for resale.

The Court : Your contention is, then, that if you

can establish the fact, or at least if you have compe-

tent [49] evidence that the seller knew that you

were buying these potatoes for resale, then you

would be entitled to your loss of profits, in addition

to what it cost you to replace the potatoes in the

market ?

Mr. Korn: That is correct. And, your Honor, I

call Specification or Point 5 on Page 1 to your

Honor's attention as an admitted fact, that "at all

times involved, the defendants knew that the plain-

tiff was engaged in the business of buying potatoes

for resale and selling the same."

Now I might say, your Honor, that the very rea-

son why I wanted that provision as an admitted

fact, which Mr. Hawkins stipulated to, was on the

theory of the 78 C.J.S.

The Court: I wouldn't think, however, that whe-

ther it is a matter of evidence or whether it is ad-

mitted, as it appears to be in the pre-trial order, the

fact that the defendant knew generally that the

plaintiff was engaged in the business of dealing in
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potatoes and buying them and reselling them, pre-

sumptively for profit, at any rate, that he knew that

generally, wouldn't be proof that in this particular

instance as to these particular potatoes contracted

in May, he knew that they were being bought for

resale for future delivery. This is a futures con-

tract

Mr. Korn: Yes.

The Court : And the fact that somebody is known

to be by the seller in the business of buying and

selling [50] potatoes, doesn't furnish proof that he

knows when potatoes are contracted for in May for

delivery up in September, that those particular po-

tatoes were bought to fill a particular contract, that

he was selling them again.

Now Mr. Michaelis never got to the point of testi-

fying that these potatoes were actually bought for

resale.

Mr. Kom: I don't want to differ with your

Honor on that point

The Court: Objection was made.

Mr. Korn: I only differ subject to being in

error, but it is my recollection that Mr. Michaelis

did testify that he did tell Mr. Palmiero that he had

committed these potatoes for resale.

The Court : No, perhaps I am being over-techni-

cal about it, but you asked him if these particular

potatoes had been contracted and that he had made

a commitment to sell these potatoes that he bought

from Mr. Palmiero, and objection was made and vou
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said, ''Well, I will rephrase the question." And then

you went on and had him testify that he told Mr.

Palmiero when he dealt with him, that he was buy-

ing the potatoes for resale. But he didn't testify

that these particular potatoes had been sold and

contracted to be sold; he just said he told Mr.

Palmiero at the time of negotiations that he was

buying them for that purpose. [51]

Now that may be over-technical I don't know, but

he didn't get to the point, he never got back to that

point again.

Mr. Korn: I see. Is it your Honor's view that,

assuming that testimony were elicited from Mr.

Michaelis, that we would then be entitled to our

markup as an element of damage? Because if it is

your Honor's view that we are not so entitled, then,

of course, it would be futile to ask Mr. Michaelis

that question except under an offer of proof.

The Court: Well, I would like to hear from the

defendants' counsel on that.

Mr. Hawkins : May it please the Court, the usual

rule of damages is to the effect that the buyer is

entitled to the difference between the contract price

and the market price at the time of breach of a con-

tract.

Now at the time of the breach of this contract,

as contended for by them, there was definitely a

market price for both Russets and Long Whites.

Their own testimony indicates what that was at

that time. So that to allow them an additional

amount for brokerage or profits, or whatever you
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may designate it, would be to actually pay them

something more than they would have gotten had

the}^ gotten the potatoes which they claim they were

entitled to under this oral modification of the writ-

ten agreement; in other words, they would be re-

covering more than they actually lost. They [52]

can go out and buy those potatoes at that particular

time at $80.00 or $85.00 a ton, whatever the witness

testified to, and they could have gotten those pota-

toes and delivered them and they would have made

their brokerage on that had they done so. To allow

them the brokerage and to allow them to go out and

buy more potatoes and make the additional broker-

age is, in effect, it seems to me, with respect to a

portion of the damages, they are recovering them

twice.

Mr. Korn: I just would like to make this re-

joinder, just one further thing

Mr. Hawkins: Excuse me, counsel, I should like

to add this:

In Paragraphs 7 and 8 of the pre-trial order

found on Page 8, counsel has set forth what he

claims as damages, and there is nothing, as I see it,

within the issues or within the pre-trial order that

contemplates loss of profits, and for that reason we

also object to this testimony.

Mr. Korn : I would like to answer that directly,

your Honor, by just stating that the damages are

just set forth broadly there, and if counsel would

have requested that I specify, I would have done so.
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But answering counsel as to whether it was my
contemplation in that connection, I will show your

Honor my notes as to the method of calculation. [53]

But I will say this on Mr. Hawkins' first point,

it is true that we could have gone out and bought

other potatoes and made a markup, a brokerage

profit, but that we were entitled to do regardless of

whether we had this contract or not. And I think,

having this contract and l3eing entitled to these pota-

toes, we are entitled to the profit that we would have

made on these potatoes, and the fact that we went

out and bought other potatoes really would not be

of any concern to the defendants, because if that

were so, then the defendants could calculate as a

reduction from the standpoint of damages that he

owes us, profits that we made on other deals. I don't

think, your Honor, that that point has merit, the

fact we went out or could have gone out and bought

other potatoes.

The critical fact, as I would view it, your Honor,

is that we were entitled to a markup on these spe-

cific potatoes that Mr. Palmiero refused his delivery

to us.

Now I don't have, your Honor, a Washington

case on this point. I know that there is an Oregon

case, 125 Oregon—I don't know the rest of the cita-

tion, but I could find it—square on this point. I

didn't bring the citation with me, but I do have the

Corpus Juris Secundum citation.

I have nothing further on that.

The Court: Well, it would seem to me that
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under [54] certain circumstances, perhaps—

I

haven't in mind, of course, the citation and I

haven't looked at it—but it would seem to me that

under certain circumstances, you could recover for

loss of profits where the seller knew that the buyer

was buying for resale.

But here you have these potatoes contracted for

sale, and let us assume for the purpose of this illus-

tration that you have them contracted at $45.00 a

ton for $50.00. That gives you a markup or pros-

pective profit of $5.00 on these, we'll say, 15 carloads

that you have sold, and you go out to Mr. Palmiero

and buy them or contract to buy them at $45.00 to

fill that particular order that you have, to fill that

particular transaction.

Now he doesn't deliver to you. All right, the

potatoes cost you $85.00 a ton. You come in and your

damages are what? I am assuming now that there

is a markup, where you can buy the potatoes but at

a higher price, of course, and that was the situation

here. They were available, but they were higher.

All right, what you do is to go out and buy the

$85.00 potatoes, and if you can show breach of the

contract, you recover from Mr. Palmiero the addi-

tional $45.00, so that the potatoes still only cost you

$45.00 and you still have your $5.00 profit because

you resell them at $85.00, and I don't see where you

are entitled to a double profit, [55] which would you

would be getting on the theory that you are entitled

to what additional potatoes cost you in the market,

plus your markup.
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It seems to me tliat this rule should be applied

as if you had only one contract. Suppose you only

had one contract to sell this one batch of potatoes

for $50.00 and you contracted from Mr. Palmiero

for $45.00. He doesn't deliver them, you go out and

make him pay the difference between what you paid

in the market and what he contracted to sell them

to you for, and then you make your $5.00 a ton or

whatever it was. If you made him pay the $5.00,

too, then you would be making $10.00 a ton.

I don't know whether I make myself clear on

that.

Mr. Korn: I follow your Honor on it. My view

is different and I am perhaps in error on the matter.

The Court : If you can resell some other potatoes

that you get here, that is a different transaction. It

seems to me that in this particular one, you would

be entitled only to what it would cost you in the mar-

ket to replace them. At any rate, that will be my
ruling and, if you wish, the record may show you

have made the offer of proof, or you may make the

offer of proof by this witness, whatever you care to

do to establish a record.

Mr. Korn : Just a moment, your Honor.

The Court: Yes, all right. [56]

Mr. Korn: Your Honor, I think I will defer an

offer of proof on the point and waive the point.

The Court: Yes, all right.

Mr. Korn : There are these further matters while

the jury is out that I think we might well consider.
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I have Mr. Sherman from the Agricultural Depart-

ment, of the Market News Service of the United

States Agricultural Department, who will testify

as to the prevailing market prices on the days that

are in question, and he is ill. Mr. Hawkins has in-

dicated what his view is and I think your Honor's

view as to the rule of the measure of damages, and

that would be the prevailing market price at the

date of the breach.

Now if we may have a stipulation as to what

those prevailing market prices were, then we could

excuse Mr. Sherman and eliminate that testimony.

The Court: If you do not wish to stipulate as

to what the market prices were, may I suggest that

you could stipulate as to what he would testify if

he appears.

Have you any objection to that?

Mr. Hawkins: I think not. As I understand it,

your Honor, in the exhibit attached to the pre-trial

order there is a compilation prepared by Mr. Sher-

man and we have made no objection as to its authen-

ticity or identification.

The Court: Oh. [57]

Mr. Hawkins: And I presume, Mr. Sherman,

your testimony would be as indicated by the Market

News Reports, is that correct?

Mr. Sherman: Yes.

The Court: The market reports are identified

here?

Mr. Korn: Yes, they are identified, your Honor.

And on August 5th—this is August 5th—day's
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prices to the growers on potatoes, bulk per ton

Russets, U. S. No. 1, $85.00, a few at $88.00, and

U. S. No. 2's, $50.00. And then on August 6th the

prices to the growers on potatoes. Russets, U. S. No

1, $88.00.

And then so the record might be complete, I have

the figures on September 9th, and the figure on that

was $75.00 for U. S. No. I's.

So I think if we had a stipulation or, rather, Mr.

Hawkins, what was your thought on a stipulation*?

Mr. Hawkins : Well, I don't see anything in here

about Whites. Those are all Russet prices.

Mr. Korn : The last White prices are on August

1st.

Mr. Chaffee: You have August 4th.

Mr. Korn: August 4th, yes, but they are not

—

right here, this is August 4th—$85.00 and a few at

$88.00. But Mr. Michaelis has testified that the pre-

vailing market price on Whites on August 6th—5th

and 6th—was $85.00.

Mr. Chaffee: How about August 4th? [58]

Mr. Korn : August 4th, it is $85.00. He testified

as to Whites on August 5th and 6th.

Mr. Chaffee: August 4th?

Mr. Korn : On August 4th ? Well, we would stip-

ulate that they would be $85.00. I mean, that is your

contention, we would so stipulate, because we have

no argument that the prevailing market price for

August 4th for Whites and Russets would be $85.00.

That is, we will make this stipulation, and that is
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on August 4th, 5th and 6th, that the prevailing mar-

ket price of Whites was $85.00.

Mr. Chafeee: Some of them on the 5th at $88.00.

Mr. Korn: Well, if you want a stipulation that

on the 5th the prevailing market price was $88.00,

we will so stipulate with you.

Mr. Chaffee: What about the 4th'?

Mr. Korn: Well, prevailing market price that

you have asked for is $85.00 and that is our testi-

mony. He hasn't testified on that, but I mean that

is your contention. We will stipulate with you on

that.

Mr. Hawkins: Then I take it you will stipulate,

counsel, that on August 4th the price of Russets and

Whites was $85.00 per ton, U. S. No. I's.

Mr. Korn: Less sorting.

Mr. Hawkins : And on August 5th the price was

$88.00 a ton for U. S. No. 1 Russets. [59]

Mr. Korn: Whites.

Mr. Hawkins: Whites.

Mr. Korn: U. S. No. 1 Russets were $85.00 a ton.

Mr. Hawkins: Yes.

Mr. Korn: And then that on August 6th the

price for Whites and Russets, U. S. No. I's, was

$85.00 per ton.

Mr. Chaffee: Now take Whites from September

1st to September 10th, what was the price of Whites

during that period *?

Mr. Korn: There was no White market that I

know of, or at least there is no White market on

here. But as I understand it, your Honor
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Mr. Chaffee: You mean they didn't have any

value ?

Mr. Korn: I can only tell you what is on the

marketing report, sir. And Mr. Sherman told me

that Whites were not—his reports show that the last

time he indicated a prevailing market price for

Whites was on August 1st, and thereafter he has

no such figures. Is that correct, Mr. Sherman ?

Mr. Sherman : They were gone. They were prac-

tically gone then.

Mr. Korn: Yes. But as I understand it, your

Honor, so that I can be clear in my thinking on this

matter now, it is your Honor's contemplation to

instruct on the measure of damages as to the date

of the breach, and that if we [60] establish the

breach on the 5th and 6th of August, that the meas-

ure of our damages will be the difference between

the prevailing market price, or the fair market value

of those potatoes on the 5th and 6th, less the con-

tract price? Do I understand, your Honor, that

that is the rule of law that you are going to apply

in this case?

The Court: Yes, that is what I have in mind.

Mr. Korn: Well, then, the only testimony that

would be relevant in this matter would be the testi-

mony as to the market price of the White potatoes

on the dates we claim the breaches to have occurred,

which would be on August 5th and August 6th, suc-

cessively, and the same on the Russets. And then

if we can have a stipulation, your Honor, as to the

fair market value of those potatoes on those dates,
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I think we will eliminate considerable testimony,

and we can also excuse Mr. Sherman, who is ill.

Now the cases, I understand the rule to be as your

Honor has set it out.

The Court: I may be wrong about this, but it

seems to me that you have a stipulation agreed to

in the record now as to the prices of potatoes on

August 4th, 5th and 6th, and then somebody men-

tioned September, and you haven't been able to

agree on September, but the other is agreed to, isn't

it?

Mr. Hawkins: That's right, that's right. [61]

Mr. Korn: And that is the damage, as I under-

stand it.

The Court : Have the reporter read back. I think

you will find that you have already stipulated on

the prices for August 4th, 5th and 6th.

Mr. Hawkins : That is correct, your Honor. The

thing we don't have is the September prices.

Mr. Korn: I would pass those in view of your

Honor's ruling that the measure of damages will be

the difference between the market value on the date

of the breach less the contract price.

Mr. Hawkins: Well, we feel, your Honor, that

we should stipulate on September prices, as well as

the earlier prices, as long as we are going to do that.

The Court: On what theory is the September

price material?

Mr. Hawkins : Well, I am not altogether certain,

your Honor, but
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The Court: He had until September 10th to de-

liver ?

Mr. Hawkins : That is the point.

The Court : Assuming there was a contract.

Mr. Hawkins : And there is no breach, or possibly

there was no breach—^perhaps I better put it that

way—until September 10th, and for that reason the

market price at that time might become material.

As I say, I don't take that position definitely at

this time, but that is a [62] possibility.

The Court: It is a little difficult to find a basis

for stipulation on the September prices, because, ac-

cording to Mr. Korn's theory at any rate, there were

very few left, not a quoted market, at any rate, as

shown by these reports.

Mr. Hawkins: I think that's right.

The Court: I don't know what Mr. Sherman will

testify as to what the market was, whether there was

one or not.

Mr. Korn: But, your Honor, those matters

would be irrelevant, that is, the value, as I view it

now, the value of potatoes on the 9th and 10th

would be irrelevant, in view of the fact that it is

your Honor's announcement that the rule of dam-

age will be the difference between the going market

price of the potatoes on the date of the breach, less

the contract price. Now it becomes our obligation

to show the breach, and that we have. I have tried

to show by Mr. Michaelis ' testimony that Mr. Palm-

iero told him that he had no contract for the deliv-

ery of these cars and that he refused to deliver any
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of these potatoes at contract prices, and that was on

the 5th and again on the 6th, so I rely upon those

dates as establishing the dates of the breach and

any values or any prices subsequent to that or prior

to that would be immaterial and irrelevant.

Now I will rest my case on those dates in view

of [63] your Honor's announcement.

Mr. Hawkins : It seems to me, your Honor, that

this case may develop in such a way that there could

be no breach on our part of the alleged oral agree-

ment until the 10th of September and, if that be

true, then, of course, the market up to September

10th would become material. If counsel wants to

stipulate on values on that date, I 'm sure these pota-

toes had some value on that date.

The Court: Well, if you are simply worrying

a])out the plaintiff and his case, if it developed that

there could have been no breach except on the 10th

of September, or the 9th or 10th of September, and

doesn't prove any market he hasn't proven any

case, so that should be his worry, I should think,

rather than yours.

Mr. Korn : That is my worry, your Honor.

The Court: If it doesn't prove it cost him more

than the contract price, he wouldn't have made a

case, I should think.

At any rate, is it understood that this stipulation,

I think the reporter has here, is agreed to and in

the record, or do you wish to restate it?

Mr. Hawkins: I think it is in the record.
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The Court : I think it is, yes, if there is no ques-

tion about its being agreed to.

Mr. Hawkins: Yes. [64]

The Court: And I wondered if there shouldn't

be some mention of it to the jury at this time when

they come back in?

Mr. Korn : I would like to have that mentioned,

your Honor.

For my notes now, the stipulation is that on

August 4th, the Russets, No. 1, were $85.00, and the

Whites, No. 1, were $85.00. Then on August 5th, the

Russets again were $85.00 and the Whites were

$88.00. And then on August 6th, the Russets were

$85.00 and the Whites were $85.00.

Am I correct*?

Mr. Hawkins: I think that is correct, your

Honor.

Mr. Korn : And that is our stipulation as to the

fair market value ?

The Court: And is that in every instance less

cost of sorting"?

Mr. Korn: Less sorting.

The Court : All right, you may bring in the jury,

then.

Was Prosser the place of delivery here*?

Mr. Korn: Yes, your Honor.

(Whereupon, the following proceedings were

had in the presence of the jury.)

Mr. Korn: Then I will advise Mr. Sherman to

go.
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The Court: Now, ladies and gentlemen, in your

absence [65] here, it has been stipulated, which

means it has been agreed betw^een the attorneys for

the parties here and will need no proof on either

side to establish, that the market price of potatoes

at Prosser, Washington, on August 4, 1952, was, for

Russet No. 1, $85.00 a ton ; for Whites—that is Long

Whites, I presume—No. 1, $85.00 a ton; that the

price of potatoes at Prosser on August 5, 1952, was,

Russets, $85.00 a ton, and Whites $88.00 a ton ; and

on August 6, 1952, the price of potatoes at Prosser

was. Russets, $85.00 and Whites $85.00, in each in-

stance less sorting.

Is that correct, gentlemen?

Mr. Korn : That is correct, your Honor.

The Court : All right, you may proceed, then.

Mr. Korn: You may cross-examine.

Cross-Examination

By Mr. Hawkins:

Q. Mr. Michaelis, how long have you been em-

ployed by the Spada Distributing Company?

A. A little over two years.

Q. You are presently employed by the Spada

Distributing Company? A. Yes.

Q. Are you paid on a commission basis or on a

salary ? [66] A. On a share basis.

Q. On a share basis ?

A. You can construe that as commission.

Q. In other words, what you receive as compen-
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sation depends somewhat on the volume of business

you do, is that it ?

A. Not necessarily on the volume ; it is more con-

strued

Q. On the profits ?

A. On the profit of the various districts, yes.

Q. I see. In other words, your compensation

goes up or down, depending upon whether the com-

pany makes a profit, is that right %

A. That is true.

Q. In other words, the bigger the profit, why the

more you make, right? A. That's right.

Q. And if this lawsuit is decided favorably to

you, why then your compensation increases, is that

right % A. Yes, it would.

Q. Mr. Michaelis, this agreement or crop market-

ing agreement. Exhibit 1, I think you stated that it

was signed by Mr. Palmiero or drawn up when Mr.

Palmiero was at Redmond?

A. It wasn't drawn there. That is when we

agreed to the conditions of it. [67]

Q. I see. In other words, you orally agreed with

Mr. Palmiero that you would enter into this written

contract. Exhibit 1? A. That's right.

Q. And that took place in Oregon!

A. Our oral conversation?

Q. Yes? A. Yes, it did.

Q. Where? A. In Redmond, Oregon.

Q. Redmond? A. That's right.

Q. Where is that, eastern or western?
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A. That is in Central Oregon.

Q. Does the Spada Distributing Company main-

tain an office at that location?

A. We were operating a warehouse there at that

time, a packing warehouse, yes.

Q. You were operating a packing warehouse.

Mr. Palmiero had made a trip to Oregon to see you,

is that it? A. That's right.

Q. And you at that time were representing the

Spada Distributing Company?

A. That's right.

Q. And you entered into some preliminary con-

versations [68] leading up to this agreement, Ex-

hi])it 1, is that right? A. That's right.

Q. Now you say that the agreement was not

drawn at Redmond, Where was it drawn?

A. It was drawn in Portland.

Q. By Mr. Kom ? A. That is correct.

Q. And he is the regular retained attorney for

Spada Distributing Company, is that right?

A. Yes.

Q. Now did you sign this agreement?

A. Did I?

Q. Uhhuh? A. No.

Q. It was signed by Mr. and Mrs. Palmiero and

by Fred Spada. Who is Fred Spada?

A. Mr. Spada is president of the company.

Q. He is president of the company. Now I notice

that this agreement states that first party, which I

believe is Mr. and Mrs. Palmiero, own Section 34,
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Township 10, Range 24. Do you know whether that

is true, that they own that section?

A. I don't believe they do own it.

Q. This contract, however, pertains to 57 acres

of that section, is that right 'F [69]

A. That is correct.

Q. You weren't contracting by this agreement to

buy all the potatoes grown on Section 34, were you %

A. At the time we made the agreement, we un-

derstood that was all the potatoes he was intending

to grow.

Q. Well, this contract covers—let me read it

:

''First party agrees to furnish e57 acres, more

or less, of the aforesaid real property * * * to

successfully grow, harvest and deliver in proper

season, the 1952 potato crop * * *"

A. That's right.

Q. So that this contract covers 57 acres, more

or less, of Section 34, is that right *?

A. That's right.

Q. And it was intended to cover all of the pota-

toes grown by Mr. Palmiero, is that right ?

A. That is what we intended at the time, yes.

Q. Yes. Now, as a matter of fact, this agree-

ment does cover all the potatoes that he grew in '52,

does it nof? A. I couldn't say.

Q. I see. Now in any event, this contract re-

quires first party, Mr. Palmiero, to sell to second

party, that is you folks, the entire crop grown on

the aforesaid real property? A. Uh huh.

Q. In other words, he obligated himself by this
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contract [70] to deliver to you all of the potatoes,

is that right, grown on that land^

A. Yes, he did.

Q. Now you stated—oh, by the way, this agree-

ment was recorded in the Auditor's Office in Benton

County, was it not, on March 28, 1952 ?

A. Yes.

Q. At 2:04 p.m., as a chattel mortgage, is that

not right? A. Yes.

Q. And your purpose in recording this contract

was to give all the world notice that you had a con-

tract on those potatoes that he was growing?

A. Well, that is one of the reasons, yes. Another

is to protect our interest, our investment.

Q. To protect your investment f A. Right.

Q. Meaning by that, the advances that you have

made to Mr. Palmiero during the growing season

for seed potatoes, fertilizers, and so on?

A. That's right.

Q. Now you stated on direct examination that

about a week before May 28, 1952, you entered into

an oral understanding with Mr. Palmiero, had con-

versation with him, concerning 10 carloads of Russet

Potatoes and 5 carloads of Long White [71] Pota-

toes? A. That's right.

Q. Now that conversation that you had relating

to the 10 cars of Russets and the 5 cars of Long

Whites were a portion of the potatoes covered by

this agreement, Exhibit 1, right?

A. Well, in that conversation, we didn't discuss

this instrument.
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Q. Just answer my question. You had a con-

versation with Mr. Palmiero, you testified, con-

cerning 10 cars of Russets and 5 cars of Long
Whites? A. That's right.

Q. And the potatoes that you were talking about

were the potatoes covered by this agreement, Ex-

hibit 1, or a portion of the potatoes covered by the

agreement, Exhibit 1?

A. I couldn't swear to that, because Mr. Palmi-

ero could, at his discretion, buy potatoes any time

to fill the contract that he was selling. I mean it

was possible he could do that.

Q. I see. In other words, you expected him to

go out on the open market and buy 15 cars of pota-

toes and turn around and sell them for $40.00 a

ton?

A. I did not expect that, but he could do that.

Q. But you were talking about the potatoes that

were covered by this contract as a matter of actual

fact, [72] weren't you?

A. I think it would be an assumption. We did

not discuss that.

Q. You say now, then, that he could have gone

out and bought other potatoes or raised other pota-

toes, is that right? A. He could have.

Q. All right. Didn't you just testify a few min-

utes ago that he wanted to take a portion of these

potatoes and sell them at that time so as to guaran-

tee that he would get his costs back?

A. Exactly, I did.

Q. Well, then
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A. That was his statement.

Q. Then, you were talking about the potatoes

that were in his field, weren't you?

A. That still is an assumption.

Q. It is? A. It is to me.

Q. You were talking

A. I assumed that he was speaking about his

field. As I stated, we were not talking about this

original instrument.

Q. Well, now, you testified that he wanted to

guarantee that he would recover the cost of raising

these [73] potatoes. That is why he was selling a

portion of them in May of 1952, isn't that right?

A. Yes, that's right.

Q. And yet you say that you were not talking

about the potatoes that were being grown by him at

that time covered by this marketing agreement, is

that your testimony?

A. My testimony is that we didn't even discuss

land whatsoever. Mr. Palmiero did say that he

would like to sell enough potatoes at the present

market future price to assure him his assurance of

getting his costs back, which the

Q. And what potatoes were you talking about?

A. He said his potatoes.

Q. His potatoes? A. That's right.

Q. And by that—did he have any other potatoes

at that time other than the ones that were growing

in the field covered by Exhibit 1 ?

A. To my knowledge, he didn't.



1 08 Tony Palmiero, et ux., vs.

(Testimony of Howard Michaelis.)

Q. He did not? A. At that time.

Q. All right. Did you understand at that time

that those potatoes were covered by this agreement,

Exhibit 1?

A. It was my assumption that it was, yes. [74]

Q. And Mr. Palmiero did not tell you that he

was going to go out on the open market and buy

potatoes, did he? A. No.

Q. Have you ever known a grower to do that to

live up to one of your contracts?

A. Yes, I have.

Q. I see. Now in May of 1952, you stated that

you had a conversation with Mr. Palmiero concern-

ing 15 cars of potatoes, 10 Russets and 5 Long

Whites. And you stated that in a telephone conver-

sation, you agreed to buy them for what price?

A. The 10 cars or Russets?

Q. Yes?

A. For $50.00 a ton, and five cars at $45.00 a

ton.

Q. And that was a telephone conversation, is

that right? A. That's right.

Q. Well, now, do you ordinarily buy your pota-

toes orally over the phone?

A. A good many of them, yes.

Q. Just to refresh your recollection, do you have

a written contract for the purchase of future pota-

toes? A. We do.

Mr. Hawkins: I might mark this for identifica-

tion.

The Clerk: Defendants' 15.
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Mr. Korn: May I see it, Mr. Hawkins? [75]

Mr. Hawkins: Just a minute.

Mr. Korn. Your Honor—just a moment, Mr.

Hawkins.

Mr. Hawkins : I 'm sorry, I thought I was asking

a question. Excuse me, your Honor.

Mr. Korn: My understanding, your Honor—or

may I have a matter with your Honor without the

presence of the jury?

The Court: Yes, all right. You may step out

again.

(Whereupon, the following proceedings were

had out of the presence of the jury:)

Mr. Korn: Your Honor, I don't know what

counsel has in his possession. However, it is my
understanding that all of the exhibits that were to

be put in were to be identified, and that was done.

And as I even read your order for a pre-trial con-

ference, it is provided there, it is requested that

counsel produce at the pre-trial conference all the

documents of physical objects which he intends to

offer as evidence in the trial and any document not

so produced will not be admitted at the trial unless

good cause is shown why it was not produced at

the pre-trial conference.

Now I don't know what counsel has in mind, but

I do bring these matters to your Honor's attention.

Mr. Hawkins: Well, I can state that I am not

going to offer this in evidence. It happens to be a

carbon copy of an agreement between a man by the

name of R. S. Williams and the Spada Distributing
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Company, Inc. which just came [76] into my posses-

sion this morning. And all I have done is to show

the witness this document and ask him whether it is

not true that they have a printed form of contract

that they use when they buy future potatoes, and I

just used that to refresh his recollection and to

show him that I had it.

Mr. Korn. Well, your Honor

Mr. Hawkins: I am not offering it in evidence

because it is a contract with somebody else.

Mr. Korn: Well, your Honor, the document is

irrelevant, it is immaterial, and it is intended to be

shown to Mr. Michaelis just to prejudice the jury

and to inflame this jury to a point of disbelieving

Mr. Michaelis' testimony that he ever made an oral

agreement.

Now if this could be introduced, then I could

bring in, maybe I would say, fifty people with

whom we made written contracts and oral contracts,

particularly oral contracts, with people who didn't

breach them, and it will be proof that this gentle-

man made an oral contract with us.

Now I object to it, your Honor, on several

grounds. One is that it is without the issues insofar

as framed by the pre-trial order ; that I relied upon

your Honor's order for pre-trial conference and

produced every exhibit that I was going to offer,

and certainly Mr. Hawkins is better familiar with

your Honor's practice that I am on that point, and

I relied upon your Honor's order that was [77]

sent to me. I relied upon the pre-trial
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The Court: I think the documents, unless there

is some good reason why they weren't produced,

should be produced at the" pre-trial, because other-

wise it puts the one who complies at a disadvan-

tage. I don't think that this is admissible unless

you propose to show that that is the usual or—

I

wouldn't say the invariable, but the usual custom

for them in their practice to enter into an agree-

ment of this kind.

Mr. Hawkins: As a matter of fact, we do pro-

pose to show that by other witnesses. But this wit-

ness has testified that he buys future potatoes orally

and he also says he buys them under a printed

form of contract. Now counsel says he wants to

bring in others to testify that they have made oral

contracts. Well, we are not trying to establish the

ultimate fact that there was no oral contract by

showing this specific contract at all; I just simply

want to get this witness's admission that they do

have a printed form of contract such as this

whereby they do buy potatoes futures, and then I

can argue to the jury why didn't they have this one

in writing.

Now it is true that counsel can get up and say,

''Well, they don't always do that and it doesn't

show there isn't an oral agreement." But I am cer-

tainly entitled to make the argument this is one

they should have reduced to [78] writing.

Mr. Korn: Your Honor, whether or not we do

reduce an agreement with Mr. Palmiero to writing
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is a matter within the discretion of our people. The

fact that in every instance we have deals in writing

with growers casts no inference at all that in the

instant case we would have had an agreement orally,

because we may have reposed complete confidence

in this gentleman in his oral word and not have had

any confidence in every other grower with whom
we dealt.

Now furthermore, your Honor, this document has

no bearing upon whether or not an agreement was

orally made with this gentleman. I couldn't ask

Mr. Michaelis whether or not he made similar grow-

ing deals as he made here orally in order to prove

that he made an oral agreement with this man with

regard to the delivery of potatoes. That is like prov-

ing one crime by trying to prove that a defendant

committed other crimes.

The Court: I think, though, where you have the

very point in issue as to whether an oral agreement

was made or not, it seems to me it would have pro-

bative value to show that the general practice of

the company and of this representative of the com-

pany was to take written contracts. I think that,

without putting other specific points in evidence, I

think you can show what he has testified to, [79]

that in other instances he did use a written order

form for futures. You could show in some he en-

tered into oral contracts, if that is the case, without

going into detail as to the specific other contracts.

So that, as I understand it, this isn't going to be
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offered, and I will let it stand, what has been testi-

fied to by the witness, up to this point.

Mr. Korn : Well, your Honor, the document can-

not be shown the witness unless it is identified, as I

understand the rule. I am going to object to the

identification of this document on the ground that

it works a prejudice to the plaintiff in that the

plaintiff relied upon your Honor's order of a pre-

trial conference to the effect that all documents

which were to be offered were to be identified. I

relied on that order and produced all of the docu-

ments that I was going to offer and I expected that

counsel on the other side acted similarly, and I

therefore say that I have been prejudiced in rely-

ing upon your Honor's order if this docimient is

allowed to be identified. I make my objection on

that point.

I make a further objection on the ground that the

identification of this document, if it is not offered

in evidence, is objectionable,

I make a further point on the ground that

this document, whatever it is, which purports to be

a contract [80] between the Spada Distributing

Company and a grower by the name of R. S. Wil-

liams, is inadmissible unless the signatures are

identified.

I make a further objection on the ground that in

the event the signatures are identified, that it is

irrelevant to the issues in this case.

I make a further objection on the ground that

even though the signatures are identified, that the
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instrument is immaterial and incompetent.

I make a further objection on the ground that in

the event this instrument is allowed to be identified,

that it will work a prejudice to the plaintiff in that

it will have a tendency to inflame the jury on issues

outside those framed by the pre-trial order.

The Court: Very well.

Mr. Hawkins: May it please the Court, I think

counsel misconceived my purpose. I am not offering

this in evidence. I do expect to prove that it is

their custom and general practice to get signed con-

tracts.

Now the question I asked this witness was if

they didn't have a form of printed contract for

future purchases similar to this one. He said yes,

they do.

The Court: I think that, of course, counsel has

a right either on cross or direct examination to

show a witness a document. I suppose technically,

at least in this [81] Court, the precedure would be

to have it marked for identification first. But, even

so, there would be no way of stopping Mr. Hawkins

from marking whatever he pleases for identifica-

tion, and then if he doesn't succeed in getting it

admitted, why the document is at least physically,

without showing its contents, exhibited to the jury.

I don't know any way that that can be stopped,

and here this isn't going to be offered.

I think what the witness has testified about their

sometimes entering into written contracts should

stand and the Court will allow it to stand, with the

objections that have been made here.

I intend to instruct the jury, usually do, at the
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conclusion of the case that they shouldn't give any

weight or give any consideration to questions that

have been asked to which objections have been sus-

tained, or shouldn't consider any documentary evi-

dence that isn't admitted, actually admitted. I

don't know what more you could do in a lawsuit

than that.

Mr. Korn : Well, I make this further point, your

Honor, and that is since Mr. Hawkins is merely

going to have this instrument identified and since

he has stated to the Court that he is not going to

offei- tliis instrument into evidence so that the jury

will see it, the fact that he is not going to offer it

into evidence indicates that he understands [82]

that it is inadmissible. Now if it is inadmissible for

the jury to see it, it would be my view, your Honor,

and I base another objection on it, that it would be

inadmissible for this witness to testify concerning

it, because it seems to me as though counsel is doing

indirectly what the Court will not let him do

directly.

Mr. Hawkins: Well, your Honor, I can't see

that this man's client is in any way prejudiced by

our presenting, and even if we offered in evidence,

a document that came to our attention today, which

is their own printed form, as some evidence of the

practice that they use when they buy future pota-

toes.

Now we expect to show that it is the prevailing

custom in purchasing potato futures to have a con-

tract such as this. This contract bears a serial num-
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ber 0657, which shows a certain continuity of prac-

tice with this very firm. And it is true, and I cer-

tainly attempt to live up to the pre-trial theory in

every respect, bringing everything that I have in

the way of documentary proof to the pre-trial hear-

ing and having it identified at that time, but I

don't think the rule means that you are absolutely

precluded from introducing documentary

The Court: No, it doesn't, if you can show it

came into your possession later.

Mr. Hawkins : And, furthermore, particularly as

this is [83] their own form, and that is the pur-

pose. We are not introducing it to prove a con-

tract between Spada and Williams; we are intro-

ducing it to show that they have the form and that

is the purpose of it, and, of course, then it becomes

wholly immaterial whether the signatures are iden-

tified or not.

Now my point is that if this were some docu-

ment that we had kept off in our safe some place

that they knew nothing about and we suddenly bring

it in here, that would be one thing, but here we are

using their own form which they are fully aware of.

I mean we are not trying to prove something that

is not within their own knowledge right at the

outset. It seems to me it would be rather unfair to

the defendant, if the Court please, not to permit us

to show what their own forms are.

Mr. Korn : Well, your Honor, it is my view that

the fact that we have printed form contracts has

nothing to do with whether or not an agreement
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different from what our form is was made between

our company and the defendant.

I ask your Honor this question : What relevancy

does this document have in terms of probative value

in proving whether or not an oral conversation

occurred between Mr. Michaelis and Mr. Palmiero

on or about May 28, 1952?

The Court : Well, it has probative value. People

usually do what they customarily do, and where

there is an [84] issue whether they did a certain

thing, the fact that usually they do it a different

way, it seems to me, has probative value. It isn^t

binding, of course, or conclusive, but if I tried to

show that I wore white pants to court yesterday

and you could show that I never in my life wore

white pants to court, that I never went on the

bench in white pants, wouldn't that have probative

value to show I didn't do it on the particular in-

stance I claimed yesterday? It does have probative

value, I don't think there is any question about

that, so I am going to let it stand for that purpose.

Bring in the jury. Just a moment. There has

been so much discussion and so much ado about this

document, I think perhaps it should be marked for

identification without offering it.

The Clerk: I marked it. It is marked 15.

Mr. Hawkins: Just before the jury went out.

The Court: If this case goes up on appeal, the

higher Court should know what we are talking

about. It is marked, then.
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All right, bring in the jury.

(Whereupon, the following proceedings were

had in the presence of the jury:)

The Court: All right, continue with your cross-

examination. [85]

Q. (By Mr. Hawkins) : Mr. Michaelis, is it

customary for your firm, the Spada Distributing

Company, Inc., the plaintiif here, to enter into writ-

ten contracts for the purchase of future potatoes?

A. This is the first year since I have been with

the company that we have contracted potatoes, and

this particular form, you will note, is used by some-

one who is buying in the field, or attempting to buy

in the field, by someone other than the company

employee.

Q, I notice that it bears a serial number 0657.

Does that indicate that 657 of these have been

drawn 1

A. Not to my knowledge. I wouldn't know any-

thing about that because these are more often used

in an Oregon district. I have never used them in

Washington, personally.

Q. Oh. You say this is drawn by someone other

than a representative of the company?

A. Well, the gentleman that signed as under

Spada Distributing Company was a representative

of the company only insofar as those cars were

concerned. I am talking about an employee of the

company. In other words, this gentleman at that
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time had no way of making a cash deposit on any

purchases or anything like that.

Q. In other words, the man that signed this on

behalf of the company was not a general agent of

the company, is [86] that what you mean, or regu-

larly employed by them?

A. He may have been, but I say he would not

have any way of making payment.

Q. I see. He would have no way of making pay-

ment, you mean? A. Of making payment.

Q. Now, Mr. Michaelis, you had this conversa-

tion on the phone, you say, about a week prior to

May 28, 1952, with Mr. Palmiero?

A. Approximately, yes. I don't recall the exact

date.

Q. And you say that he agreed at that time to

sell your company 10 cars of Russets and 5 cars of

Long Whites, and you assumed that those were po-

tatoes from the field covered by Exhibit 1?

b A. Yes.

Q. Now did you at any time thereafter send him

a written agreement covering that purchase that

you say was made over the phone?

A. What do you mean by a written agreement?

Q. Well, such as this Identification 15?

A. I sent a copy of a form similar to that—it

is on a field notebook—but bore no signatures other

than my own, and made it together with a check.

Q. You sent

A. It was a memorandum. [87]

Q. You sent a document similar
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A. It is what we call a field memorandum, yes,

for purchase.

Q. Do you have a copy of that with you at the

present time? A. I don't have it, no.

Q. You are not referring to this Exhibit 2, are

you?

A. There was a tissue in addition to that par-

ticular check and voucher.

Q. I see. Do you have a copy of that ?

A. Well, I believe I do.

Q. I see. Well, now, I notice that Exhibit 2,

the voucher

The Clerk: 2-A.

Q. (By Mr. Hawkins) : 2-A, which your

counsel has produced, says, ''advance on potatoes,

10 cars Russets US #1," and then something has

been x'd out. Can you tell us what was x'd out?

A. Yes, I had written $45.00, with this in mind,

and then realized my error and changed it to

$50.00, raised it from 45 to 50.

Q. I see. You raised that from 45 to 50?

A. I believe that is what it was. It looks like it

was a 45.

Q. Now, then, you have 5 cars of Long Whites

at $45.00. [88] Can you point to anything on Ex-

hibit 2-A which says that Mr. Palmiero agreed to

sell you 10 cars of Russets and 5 cars of Long

Whites? A. No, there is nothing on there.

Q. No. Now I notice that the next line that is

on this exhibit is, "delivery before Sept. 10th."



Spada Distributing Co., Inc. 121

(Testimony of Howard Michaelis.)

He had, then, until the 10th of September to deliver

these potatoes, is that right?

A. To deliver all of them, yes, including the

Russets.

Q. Including the Russets?

A. That's right.

Q. The Russets and the Long Whites, is that

right? A. That's right.

Q. Well, now, when you testified about this tele-

phone conversation that you had with Mr. Palmiero,

you didn't say anything about September 10th de-

livery. That is something that you added on to this

after the telephone conversation, isn't that right?

A. I am certain that we must have discussed it.

Q. No, not what you are certain you must have,

but you evidently don't remember it, isn't that

right ?

A. The September 10th date on there would be

in Mr. Palmiero 's favor, rather than ours.

I Q- Well, I appreciate that, that may be, but you

added something that wasn't said over the phone

to this [89] voucher, didn't you?

A. I am certain I didn't.

Q. And that is, "delivery before Sept. 10th,"

isn't that right?

A. That is correct, September 10th.

Q. Now what is "Prosser a-c-c. ?"

A. Prosser account.

Q. Prosser account? A. Yes.

Q. What does that indicate?

A. That means it was—that means that the pur-
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chases were made in the Prosser area. This check,

in other words, would be charged to the Prosser

account.

Q. When you say Prosser account, that is a

memo to your own office, isn't that right, in Port-

land ? A. Yes, it is.

Q. It means—I mean it has no particular signi-

ficance to the buyer—I mean the seller, the grower

of the potatoes? A. No.

Q. Does it?

A. Other than if he were farming more than

one area, that is the only thing.

Q. Mr. Palmiero wasn't farming in more than

one, was he? A. Not to my knowledge. [90]

Q. So then that actually indicates that the entire

voucher was solely for the benefit of your home

office, and was not intended to create any contract

or evidence any contract? A. Certainly not.

Q. Is it your view, then, that this is a written

contract between you and Mr. Palmiero?

A. It is a confirmation, in my mind, yes.

Q. Even though the words '' Prosser account"

could not possibly have anything to do with him?

A. There is just as much information on there

for the Spada Distributing Company as there would

be for Mr. Palmiero. But that certainly represents

a confirmation.

Q. Now is it the practice of your company to

require these vouchers to be separated from a draft

before presentation to the bank?

A. Is it the policy of the company ?



Spada Distributing Co., Inc. 123

(Testimony of Howard Michaelis.)

Q. Uh-huh?

A. Yes, this is ordinarily detached.

Q, So that there was nothing that Mr. Palmiero

is doing in detaching the voucher, if that is what

he did, that would have been out of the way?
A. Well, we intended that he should detach the

voucher.

Q. That was the usual custom, isn't that [91]

right ? A. Yes.

Q. Did you ever send out any other vouchers to

other growers in the Prosser area similar to Ex-

hibit 2-A in 1952?

A. I didn't personally, but other checks were

issued from Portland.

Q. Now you don't know, do you, w^hat hap-

pened in the Portland office? I am asking you.

A. Whether I did?

Q. Yes?

A. I did not send out any others.

Q. All right. Now were you present in Prosser

on Au.gust 1, 1952, when Mr. Palmiero began de-

livering potatoes? A. No, I wasn't.

Q. Do you know whether or not he delivered

potatoes on August 1st, a Friday?

A. Yes, I know he did.

Q. And at that time, he was credited by you

with $80.00 a ton for U. S. No. I's, is that not

right, the Russets?

A. The first part of your question?

Q. $80.00? A. Yes.
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Q. And that delivery of potatoes, then, that Mr.

Palmiero was paid for by your giving him a credit

of $80.00 a [92] ton. That was $5.00 a ton under

the market price on August 1st, wasn't it?

A. I think not, I think $80.00 a ton was the

market for No. I's.

Q. Wasn't it $85.00 a ton at that date?

A. I think it was $80.00.

Q. And what was it on August 2nd I

A. August 2nd? I don't know of any market

report or any of our records shov/ing any purchase

on August 2nd, which I think was a Saturday.

Q. Don't you know what the market price was

on August 2nd? A. No, I don't.

Q. What about August 4th, do you know what

the market price was then?

A. I believe around $80.00.

Q. Around $80.00. Well, your counsel has al-

ready stipulated A. $80.00 to 85.

Q. has already stipulated it was 85. You

say it was 85? A. I will say 80 to 85.

Q. And on August 5th?

A. If I recall, it was around $85.00.

Q. And you say on August 1st, however, that it

was $80.00? A. That is my recollection. [93]

Q. Isn't it a fact that it was 85 on August 1st?

Mr. Korn: Your Honor, the question has been

asked and answered several times.

Mr. Hawkins: I'm sorry, I didn't know that he

had answered that specific question.
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The Witness: Will you state your question

again ?

Q. (By Mr. Hawkins) : I will ask it for the

last time: Isn't it a fact that on August 1st the

prevailing market price for U. S. No. 1 Russets was

$85.00 a ton?

Mr. Korn: Your Honor, I object

A. Russets ?

Mr. Korn: on the ground it is repetition.

Q. (By Mr. Hawkins) : Or Long Whites, ex-

cuse.

The Court: I will permit him to answer again.

I don't know whether it is or not.

Q, (By Mr. Hawkins) : Long Whites ?

A. You are changing the—you want to know the

market price on Long Whites?

Q. Yes?

A. To my knowledge, it was 80 a ton on August

1st.

Q. 80 a ton, all right. Now on August 1st when

Spada Distributing Company, Inc. accepted these

potatoes, they were accepting them under the writ-

ten crop marketing agreement, isn't that right?

A. On August 1st? [94]

Q. Yes? A. That's right.

Q. Now, then, on August 4, 1952, you received

potatoes from Mr. Palmiero, did you not?

A. Yes.

Q. And on that date, you credited him for

$50.00 a ton for 10 cars of Russets?

A. I think you are in error there.
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Q. One and a half cars of Russets?

A. I think you are in error there, also.

Q. Well, let me put it this way: On August

4th when Mr. Palmiero delivered potatoes, you ap-

plied those potatoes on this telephone conversation

deal that you are talking about, isn't that right?

A. That is correct. By agreement prior to

August 1st.

Q. Did Mr. Palmiero ever consent to that?

A. My information is that the agreement was

between Mr. Slucum

Q. Just a moment. I am asking

A. I have already told you I was not there.

Mr. Hawkins: Your Honor, he is not answer-

ing my question.

The Court: All right, what was the question

here?

Q. (By Mr. Hawkins) : Did Mr. Palmiero ever

consent to the August 4th deliveries being applied

upon this [95] telephone conversation arrangement ?

A. On July 31st.

Q. You say that on July 31st he agreed to that?

A. That is my understanding.

Q. Well, now, were you present then?

A. No.

Mr. Hawkins: Well, I move to strike the wit-

ness's answer, your Honor.

A. I have already told you before that I w^as

not there.

The Court: I think it should be stricken, but of

course your question isn't limited to what he knows
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personally, so I think he was justified in answering

it the way he did, but it is hearsay. If you don't

know of your own knowledge, you can say so,

whether he ever consented or not.

Mr. Korn: Your Honor, I think the answer

should stand on the ground that counsel invited it.

He has asked if Mr. Michaelis knew, and he stated

that he knew. Now if counsel had asked Mr.

Michaelis, "Personally, of your own knowledge,"

and Mr. Michaelis had said he had been advised,

there would be no question, your Honor, but I

think counsel has invited the answer.

The Court: Well, it has become apparent now
he doesn't know of his own knowledge, so I think it

should be stricken and the jury will disregard [96]

it.

All right, go ahead.

Mr. Hawkins: That's right.

Q. Mr. Michaelis, I am handing you what has

been marked Plaintiff's Exhibit 5 for identification,

which appears to be a copy of a letter written to

Mr. Tony Palmiero and signed by you and deliv-

ered by the sheriff to Mr. Palmiero on August 6,

1952. Did you write that letter?

A. I assisted in the drawing of it, yes, and

signed it, or rather, I had assistance.

The Court: That is in evidence. You mentioned

an identification; it is an exhibit.

Mr. Hawkins : It has been admitted.

Q. You say you helped draw the letter. Your

signature alone is on the letter, is it not?
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A. That's right.

Q. Well, who helped draft the letter?

A. Our attorney.

Q. Who is that? A. Mr. Korn.

Q. Mr. Kom. And what did you do, talk to him

over the phone or was

A. No, he was present in person.

Q. He came up from Portland on August 6th

and the two of you drafted this letter and you

signed it? [97] A. That's right.

Q. And then you took it to the sheriff and told

him to take it out to Mr. Palmiero?

A. That's right.

Q. I see. And in this letter, did you tell Mr.

Palmiero that he had previously agreed to the

August 4th deliveries being under the telephone

conversation arrangement that you speak of?

A. I don't recall mentioning the previous agree-

ment.

Q. Well, in this letter you say:

''Dear Mr. Palmiero:

"On this date you stated to me that you will not

comply with your agreement with Spada Distribut-

ing Company, Inc., evidenced by the voucher check

No. 32 of Spada Distributing Company, Inc., dated

May 28, 1952."
|

Now you don't refer to any previous telephone

conversation in this letter, do you?

A. No, I am referring to the voucher in that

letter.

Q. You are referring to the voucher?
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A. That's right.

Q. At that time, apparently, you regarded the

voucher as being the oral agreement between you

and Mr. Palmiero, is that right?

A. I regarded the voucher as being confirmation

of it, yes. [98]

Q. (Reading)

:

"—whereby you were paid the sum of $1500.00

as an advance on potatoes as follows:

'advance on potatoes

10 cars Russets US #1 ® 50.00 ton less

sorting

5 cars Longwhites US #1 ® 45.00 ton less

sorting

delivery before Sept. 10th

Prosser ace'

On August 4, 1952, you delivered to the Spada

Distributing Company, Inc., warehouse at Pros-

ser, Washington, 1259 sacks of U. S. No. 1

Longwhite potatoes. You are advised that we

consider your delivery to us of said 1259 sacks

of afore-described potatoes as a part of your

obligations under your contract with us as evi-

denced by the said voucher check number 32.'*

Now you don't say in this letter, do you, that it

is pursuant to an oral understanding had with him

on July 31st, do you? A. I don't.

Q. Nor do you say it is pursuant to any oral

understanding you had with him over the telephone

a week before the voucher was sent, do you?
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A. No, I don't.

Q. Now can you point, Mr. Michaelis, to any

provision in either the crop marketing agreement

or the check and voucher, Exhibit 2, that gives the

Spada Distributing Company the right to claim any

particular delivery of potatoes is being made under

the oral agreement or under the written [99] agree-

ment?

A. It isn't necessary to point to it in that letter.

Q. Just answer my question : Is there anything

in the written agreement that gives you that right

to elect how you are going to apply these potatoes'?

A. Specifically, no.

Q. And there is nothing in the voucher, is there,

that gives you that right? A. No.

Q. You just assumed the right in this letter

—

<' * * * we consider your delivery to us of 1259

sacks of afore-described portatoes as a part of your

obligations under your contract with us as evi-

denced by the said voucher check number 32."

I gather, then, Mr. Michaelis, at the time you

wrote this letter, you had learned from Mr. Pal-

miero that he intended that delivery to be under

the written crop marketing agreement, isn't that

right? A. No, that was not my impression.

Q. Isn't that what he told you, that he was will-

ing to deliver under the marketing agreement and

at all times was willing to deliver under it ?
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A. That was if I would leave a letter he was to

get prevailing market price, providing we would

waive any claim against contracts at $45.00.

The Court: It is time to suspend, Mr. Hawkins.

We [100] will suspend until 10 :00 o 'clock tomorrow

morning.

And, ladies and gentlemen of the jury, remember

what I told you about not discussing the case and

please refrain from reading anything about it in

the newspapers or listening to any radio account,

and come back tomorrow morning at 10:00 o'clock.

Court will adjourn until that hour.

(Whereupon, the trial in the above cause was

adjourned until 10:00 o'clock a.m., Tuesday,

February 24, 1953.) [101]

Tuesday, February 24, 1953, 10:00 A.M.

(The trial in the above-entitled cause was re-

sumed pursuant to adjournment, all parties be-

ing present as before, and the following pro-

ceedings were had in the presence of the jury.)

The Court: All right, proceed.
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HOWARD MICHAELIS
a Avitness called on behalf of the plaintiff, having

been previously duly sworn, resumed the stand and

testified further as follows:

Cross-Examination

(Continued)

By Mr. Hawkins:

Q. Mr. Michaelis, when we adjourned yesterday,

I was interrogating you about Exhibit 5, which is a

letter which you wrote and had the sheriff serve on

Mr. Palmiero. And do you know whether or not

Mr. Palmiero replied to your letter ?

A. Yes, he did.

Q. And I hand you Defendants' Exhibit 14 for

identification. Did you receive that letter dated

August 8, 1952? A. Yes, I did.

Mr. Hawkins : Your Honor, I would like to offer

in [102] evidence Defendants' Exhibit 14.

The Court: Very well.

Mr. Hawkins : Do you wish to see it, Mr. Korn ?

The Court: You have seen the document?

Mr. Korn: I have seen it, your Honor. No ob-

jection.

The Court : It will be admitted, then.

(Whereupon, the document above referred

was admitted in evidence as Defendants' Ex-

hibit 14.)

The Court: I have some difficulty hearing and

I am pretty close. Do any of you have trouble

hearing witnesses and counsel?
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Several Jurors: Yes.

The Court: I thought so. The hearing proper-

ties are very poor in this courtroom. You will just

have to speak up or the jury will not hear, and they

have to hear in order to decide the case properly.

I think one difficulty is I don't enforce the rule

that some judges do that counsel may not approach

the witness. I think that is all right, but the diffi-

culty in that is you get to talking to each other,

you are only about two feet apart, and nobody else

can hear you, so that is what stems from it.

Mr. Hawkins : Surely. I wonder if I might have

that exhibit? [103]

The Court: Yes, all right.

Mr. Hawkins: Your Honor, may I read this ex-

hibit to the jury at this time?

The Court: Yes, all right.

Mr. Korn: Your Honor

The Court: Just a moment. I think counsel

should be permitted to read the other one, if you

wish to.

Mr. Korn: Well, your Honor, the exhibit speaks

for itself and the exhibit will go to the jury. I think

it is merely consuming the time of the jury.

The Court : Well, it has been the practice in this

Court to permit either counsel to read either the

whole or extracts from the exhibits to keep the con-

tinuity as they go along.

Mr. Korn: I see.

Mr. Hawkins: This letter is dated August 8,

1952:
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(Reading)

:

''Mr. Howard Michaelis,

''Resident Agent,

"Spada Distributing Company,

"Prosser, Washington.

"Dear Mr. Michaelis:

"Re: Crop Growing and Marketing Agree-

ment Tony Palmiero to Spada Dis-

tributing Company, Inc., March 27,

1952.

"Your letter of August 6th received. You have

wholly failed to correctly state the facts. On August

6, 1952, when the attorney for Spada Distributing

Company had a conference with me at the office of

Mr. Chaffee, we negotiated to ascertain if some

amicable settlement could be worked out in connec-

tion with certain disputes which had arisen between

us in connection with the above-mentioned contract.

"So that you may be advised of the facts and the

true situation, I wish to state:

"1. On March 27th, 1952, I entered into crop

growing and marketing agreement with your com-

pany covering 57 acres of potatoes to be grown on

Section 34, Township 10 N. Range 24, E.W.M.

which contract among other things provided that

your company would make certain advances to en-

able me to grow a crop of potatoes, and I gave your

company a chattel mortgage upon this crop of pota-
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toes to secure the payment of advances so made.

''The contract also provided that yonr company

'' 'agrees to purchase, at the then prevailing

market price, the potatoes grown upon the

afore-described real property, during the regu-

lar 1952 potato marketing season.'

"The contract further provides:

" 'In the event first party shall fail to abide by

their agreement to market their entire 1952

potato crop through second party, such dam-

ages are accordingly estimated and agreed upon

as fifteen (15c) per cwt. for all marketable

potatoes grown upon the aforsesaid real prop-

erty and disposed of by first party, as liqui-

dated damages, which sum shall be allowed in

any action brought by second party to recover

damages for a breach of this agreement by the

first party should the second party elect to

bring such an action.'

"2. On my part I have complied with that con-

tract in every particular and I wish to state that

the only reason why I have not delivered [105]

potatoes harvested the past few days to your com-

pany is because of your failure to purchase the said

crop of potatoes 'at the prevailing market price.'

I wish to make it very clear that I am willing to

sell the unharvested portion of said crop to your

company at 'the market price' as provided in said

contract.
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*'3. When the White Rose potatoes were ready

for harvest, I contacted Mr. Byron Slocum, your

agent at Prosser, relative to delivery and market

price and it was agreed between us that I should

start to harvest on August 1, 1952, and that the

price for the date would be $80.00 per ton for No.

I's and $50.00 per ton for No. 2's. It was agreed

that the price for the following week would be

equal to or in excess of $80.00 for No. I's and

$50.00 per ton for No. 2's or the prevailing market

price.

''4. Pursuant to the agreement of March 27,

1952, and the agreement reached with your agent,

Slocum, on August* 1st, I delivered to your company

at your Prosser warehouse, potatoes for which your

company issued to me statement No. 49 as follows:

Total Quantity Description Weight Price per CWT
1,027 # 1—100 102,700 4.00

$4,108.00

206 # 2—100 20,600 2.50

515.00 Total 123,300

$4,623.00

246.60 Less sorting

$4,376.40

"5. Pursuant to same contract and agreement,

I delivered to your company at Prosser 1259 sacks

of U. S. No. 1 potatoes. The market price of those

potatoes on that date, I [106] believe, was $4.25 per

cwt. and there became due to me for said potatoes
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$5,350.75 less sorting in the sum of $271.80, leaving

a net smn of $5,078.95 due to me. Your company

has refused to give me a packout sheet on these

potatoes or the quantity of No. 2 potatoes delivered.

"6. Pursuant to said contract and the agreement

reached as to market price on August 1st and the

market price on August 4th, there became due to me
for potatoes so delivered $9,455.35 plus the market

price for No. 2's delivered on August 4th. This

amount is in excess of all advances made by your

company to me in connection with this crop of pota-

toes and interest on the advances. The chattel mort-

gage has been fully paid. I request that your com-

pany satisfy the same and cancel and return all

notes. I request your company furnish me with

statement of all advances and interest due to your

company and a complete statement of all potatoes

delivered at price fixed in contract of March 27,

1952, to-wit: ^Prevailing market price at time of

delivery.

'

"7. In the event you fail and/or refuse to fur-

nish me with sales statement and check for balance

due, I shall consider that you have breached said

contract on your part and that I am under no fur-

ther obligation to make delivery of potatoes there-

under.

"8. On Tuesday, August 5th, 1952, when you

were at my ranch I stated to you that others had

paid $85.00 and $86.00 per ton for delivery on Sat-

urday and Monday. You said if I would bring the



1.38 Tony Palmiero, et ux., vs.

(Testimony of Howard Michael is.)

potatoes down to the warehouse, you would give me
the market price for them. I said, 'all right, I will

do that if you would give me a letter to that effect.'

You agreed to do this and stated you would write

such a letter and leave it with Mr. Slocum. You
wrote such a letter and left with him, but before I

reached the office you picked up the letter and there-

after refused to comply with contract of March

27th, 1952, the agreement made between Mr. Slo-

cum and myself and [107] the agreement which you

made with me.

''9. Any statement made in your letter of Au-

gust 6, 1952, contrary to the foregoing statement is

not correct. I request you to keep the original

letter you wrote to me on August 6th, 1952, and

which you left with Mr. Slocum for delivery to me
so that the same may be used in evidence.

''Respectfully yours,

'Vs/ TONY PALMIERO,

"Tony Palmiero,

"Route 2,

'

' Grandview, Washington. '

'

Q. (By Mr. Hawkins) : Now what was the re-

ply, Mr. Michaelis, of your company to that letter!

A. There has been no reply. If we had replied

to that letter and acted on the request you made, we

would have denied the fact that we ever held an

existing contract with Mr. Palmiero.
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Q. Well, your answer to that letter was to insti-

tute an injunction action against Mr. Palmiero to

compel him to deliver potatoes under that oral

agreement, isn't that right? Under the written

agreement, isn't that right, under the crop market-

ing agreement?

A. You are asking me what my reply was to the

letter, and I did not write a reply in the mail.

Q. I asked you what the reply of your company

was. The reply of your company was to institute an

immediate action against Palmiero for specific per-

formance of [108] the written contract, isn't that

right ?

A. That's right, we were standing upon the con-

tract and the marketing agreement.

Q. You were standing upon the contract and the

marketing agreement at that time, isn't that right?

A. That is correct.

Q. And in that suit which was instituted for

specific performance, there was no mention made

in your complaint of any oral agreement, was there,

about this 10 or 15 cars of potatoes referred to in

the voucher? A. There certainly was.

Mr. Hawkins: May we have the original com-

plaint, your Honor?

The Court : It is in the file.

Q. (By Mr. Hawkins) : Mr. Michaelis, I am
handing you the original complaint in this action

and I ask you to point out there any reference to



140 Tony Palmiero, et tta:;.^ vs.

(Testimony of Howard Michaelis.)

any oral agreement such as you have testified to

here yesterday.

The Court: It doesn't seem to me this is a mat-

ter on which we should spend a great deal of time.

It is either in there or it isn't in there. I don't sup-

pose this gentleman drafted the complaint.

Mr. Korn : Your Honor, I drafted the complaint

and it is a question of law as to whether or not that

is in there under Specification 5 for such other re-

lief as may be [109] just in the premises. I think,

really, counsel wants Mr. Michaelis to acts as an

attorney in answering that question.

Mr. Hawkins : No, I don 't, either. In the allega-

tions of fact, counsel, as you well know, there is no

reference to any oral agreement whatsoever.

Mr. Korn : Well, now, counsel, it is a question of

law as to whether or not by reason of the prayer

there could be inserted—and I have amended this

complaint—a prayer for the damage on this oral

agreement, so I think, your Honor, he is just try-

ing to argue a matter of law with this witness.

The Court: I am not taking sides in this one

way or the other, mind you, but I think we shouldn't

sit around and spend time as to what is in that

matter, because it is there or it is not there, and

there is no specific mention of it, is that your

point f

Mr. Hawkins: That is correct.

The Court : All right, go ahead with your exami-

nation.

Q. (By Mr. Hawkins) : Mr. Michaelis, Judge

J
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Lindberg, in response to your application for an

injunction, refused to give you an injunction on the

ground that you had already broken the written

contract; isn't that right?

Mr. Korn: I object to that question.

The Court: Yes, I will sustain the objection to

that, as to what rulings may have been made in the

lawsuit on the [110] injunction. I think that is

immaterial.

Mr. Korn : Your Honor, I am going to move for

a mistrial, except if your Honor would instruct the

jury to disregard that comment. And in the event

counsel mentions that matter further, I will then

move for a mistrial.

Mr. Hawkins: Your Honor, I think the prior

proceedings in this case are quite material. This

witness

The Court : Not on the issues that are not before

this jury.

Mr. Hawkins : That is true.

The Court: The jury is not concerned with the

injunction phases of the case, and I will instruct

the jury to disregard any implications in counsel's

question. Disregard it entirely.

Gro ahead.

Mr. Hawkins: The point I am getting at, your

Honor, is the matter of the oral agreement. It is

our position that if there had been such an oral

agreement as they contend

The Court: Well, I know what your position is-
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If you wish to argue against my ruling, we will

excuse the jury.

Mr. Hawkins: That is all right.

The Court: All right, go ahead.

Mr. Hawkins: I don't take exception to your

ruling at all. [Ill]

Q. Was there any other reply, Mr. Michaelis,

except that suit? A. Not that I know of.

Q. Did you ever pay the money or give the ac-

counting asked for in this letter of Mr. Palmiero 's

of August 8th, Exhibit 14?

A. Would you state more clearly what account-

ing you are talking about?

Q. You recall in that letter Mr. Palmiero de-

manded that you furnish him with a pack-out slip

and demanded that you pay him the prevailing

market price? A. That is another statement.

Q. Just a moment, let me finish my question.

In that letter. Exhibit 14, Mr. Palmiero asked you

to furnish a pack-out slip and pay the prevailing

market price for the potatoes delivered on August

4th. Now my question is, did you ever pay him the

prevailing market price for the potatoes delivered

on August 14, 1952?

A. We paid him prevailing market price

Q. Just answer my question.

A. I will answer yes or no, provided you will

allow me to explain the question.

The Court: All right.

Mr. Hawkins: Sure, go ahead.

The Court: Answer if you have. [112]
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A. We paid the market price on the U. S. No.

2's and the combination as agreed, and we accepted

the U. S. No. I's at the $45.00 contract, as also had

been agTeed between Mr. Slocum and Mr. Palmiero

on July 31st.

Q. (By Mr. Hawkins) : You were not present

there ? A. Beg pardon ?

Q. You were not present at that time, were you ?

A. Hardly.

Mr. Hawkins : Well, then, I move that that por-

tion of his answer be stricken and the jury in-

structed to disregard it.

The Court: Well, I think the jury should dis-

regard anything that is hearsay; that is, that he

doesn't know of his own knowledge.

Q. (By Mr. Hawkins) : Now answer my ques-

tion specifically.

B The Court : But if you ask him that, he can only

answer by hearsay, I think he is permitted to an-

swer by hearsay. You knew he wasn't there when

you asked the question, didn't you?

Mr. Korn: Your Honor, that

Mr. Hawkins: Just a moment. My question,

your Honor, was whether he paid the prevailing

market price for the potatoes delivered on August

4th. I don't think that question invited any hear-

say.

Mr. Korn: But, your Honor, then [113]

Mr. Hawkins: Go ahead, counsel.

Mr. Korn : Mr. Michaelis then asked if he would

be allowed to explain that and counsel said all right
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and your Honor said all right and, therefore, he has

invited that answer on the same basis as he did

yesterday.

The Court : No, I may have invited it, I told him

to explain. Counsel didn't. If he explains by hear-

say, of course, we will have to tell the jury to dis-

regard it. We try to keep hearsay out.

The Witness: Someone can substantiate that.

The Court: Never mind.

The Witness: I made

The Court : Just go ahead with the examination.

There will be other witnesses besides you, you don't

have the whole responsibility.

Q. (By Mr. Hawkins) : The U. S. No. 1 pota-

toes you paid $50.00 a ton for on August 4th, or

$45.00? A. $45.00.

Q. $45.00 a ton for

A. Those were Long Whites.

Q. But the U. S. No. 2's that were delivered

that day and the combination grade, you paid for

at the prevailing market price ; those are the facts ?

A. That's right.

Q. Did you ever pay for them, or did you merely

give a [114] statement to that effect?

A. We made a statement to that effect.

Q. Yes. You never paid any money"?

A. We haven't paid out any cash because there

was more due us than was owing Mr. Palmiero.

Q. You haven't paid out any cash?

A. Not that I know of.

Q. Since that advance?
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A. Since that time, not to my knowledge.

Q. Since the advance made in May, is that right ?

A. I don't know of any.

Mr. Hawkins: I think that is all at this time,

your Honor.

Redirect Examination

By Mr. Korn:

Q. Mr. Michaelis, when we went into your duties

yesterday for the Spada Distributing Company,

would you kindly briefly summarize what they were

;

that is, insofar as your acting for the Spada Dis-

tributing Company in Washington?

A. To make contracts with growers for the

growing and marketing of potatoes; also, in setting

up the agreements and helping with the financing

of the potato crop. [115]

Q. Who authorized you to do that?

A. Mr. Spada.

Q. Mr. Fred Spada, sitting here?

A. That's right.

Q. I notice on Plaintiff's Exhibits 2 and 2-A,

that this Check No. 32 is drawn upon the Columbia

Basin Branch of the Seattle-First National Bank
at Moses Lake, Washington. Do you recall that ?

A. That's right.

Q. Who established that account?

A. Mr. Spada and myself at the bank.

Q. I observe that that check bears—you testified

yesterday that that signature "Howard Michaelis"

was yours? A. That is.
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Q. And how is it that you signed that cheek'?

A. By authorization of Mr. Spada at the bank.

In other words, I signed an authorization card at

the bank, which was, in turn, signed by Mr. Spada.

Q. And do you recall what was on that card?

A. It is called an authorization signature card,

I believe, issued by the bank, and it said, ''author-

izing undersigned, Howard Michaelis, to issue checks

on the undersigned company," namely, Spada Dis-

tributing Company, and then it is signed by the

President of the company.

Q. And was it so signed by the President of the

company? [116] A. It was.

Q. That is A. Mr. Spada.

Q. In your presence at that time 1

A. That's right.

Q. And what happened to that signature card?

A. It is retained by the bank.

Q. Do you know whether it was ?

A. Yes, I do know.

Q. How do you know?

A. They kept it when I was there. They ac-

cepted it.

Q. Mr. Michaelis, Plaintiff's Exhibit 5, which I

showed you yesterday, that is a letter that is on the

stationery of Spada Distributing Company, Inc.,

and was signed by you, is that correct?

A. Yes.

Q. And do you recall the circumstances under

which this letter was written?
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A. It was written in Prosser after Mr. Palmiero

had stated that he would not deliver any further

potatoes to us.

Q. You tell the jury the circumstances under

which this letter was written.

A. It was written after I had talked to Mr. Pal-

miero on his ranch on August 5th and again with

Mr. Palmiero and Mr. Chaffee in Mr. Chaffee's

office, together with Mr. [117] Korn, on August 6th,

wherein we had asked Mr. Palmiero to deliver the

cars as per his contract.

Q. Now I ask you to tell the jury who was pres-

ent when this letter was created.

A. Yourself, Mr. Korn, myself, Mr. Slocum and

the stenographer.

Q. And a stenographer. I ask you to tell the

jury who dictated this letter. A. You did.

Q. I ask you to tell the jury whether you told

me the matters that are in this letter.

A. I did.

Q. I ask you to tell the jury whether or not this

was the final draft or whether there was another

draft of this letter before you signed this letter?

A. There was an original rough draft in which

changes were made, corrections.

Q. I ask you to tell the jury whether you exam-

ined that carefully before you signed it, that is,

before you signed this letter? A. I did.

Mr. Korn: Now I would like to read this letter

to you ladies and gentlemen. This is the letter that

I dictated as an attorney for Spada Distributing
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Company, and I think you ladies and gentlemen

know that an attorney does do the [118] dictating

for a client. Otherwise, the client wouldn't be going

to an attorney.

This is the letter that I dictated, Mr. Michaelis

signed. It is dated August 6, 1952, and it is ad-

dressed to Mr. Tony Palmiero, Route 2, Grandview,

Washington, and it is captioned: ''Re: Tony Pal-

miero—Spada Distributing Co., Inc., contract evi-

denced by check and voucher number 32 of Spada

Distributing Co., Inc., dated May 28, 1952."

''Dear Mr. Palmiero:

"On this date
"

that is, August 6, 1952,

" you stated to me that you will not comply

with your agreement with Spada Distributing

Co., Inc., evidenced by the voucher check num-

ber 32 of Spada Distributing Co., Inc., dated

May 28, 1952, whereby you were paid the sum

of $1,500.00 as an advance on potatoes as fol-

lows, to wit:"

And then I quote the voucher part of the check and

that is put in quotes in the letter and says

:

" 'Advance on potatoes 10 cars Russets US#1
® 50.00 ton less sorting; 5 cars Longwhites

US#1 Q) 45.00 ton less sorting, delivery before

Sept. 10th Prosser ace' "

That quoted the voucher part of the check-voucher

32 which is in evidence here.
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''On August 4, 1952,"

the letter continues,

"you delivered to Spada Distributing Co., Inc.,

warehouse at Prosser, Washington, 1,259 [119]

sacks of U. S. No. 1 Long White potatoes. You
are advised that we consider your delivery to us

of said 1,259 sacks of aforedescribed potatoes as

a part of your obligations under your contract

with us as evidenced by the said voucher check

number 32. We calculate our purchase price of

said 1,259 sacks of potatoes at the rate of

$45.00 per ton or at the rate of $2.25 per 100-

pound sack. Accordingly, the gross purchase

price involved is $2,832.75, less sorting, as pro-

vided by our said contract, in the sum of

$251.80, leaving a net amount to which you are

entitled as a credit in the sum of $2,580.95.

Since you have told me this date "

And this is August 6, 1952,

"Since you have told me this date that you will

not comply with your contract with Spada

Distributing Co., Inc., evidenced by the said

voucher check number 32 as aforedescribed, you

leave us with no alternative but to seek legal

redress against you. The balance of potatoes

involved in your breach of contract and for

which we will seek legal redress for damages

are the ten cars Russets U. S. No. 1 at $50.00
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per ton less sorting and one and one-half cars

plus one sack of Long Whites U. S. No. 1 at

$45.00 per ton less sorting.

''We shall keep the said $2,580.95 and credit

the same as an offset against such further

damages to which we are entitled against you

by reason of your breach of the said contract

evidenced by the voucher check number 32.

"You are further advised that we know that

within the last several days you had within your

possession the original of the voucher part of

said check number 32, the same having been

detached by you from the check number 32

which you endorsed and deposited, all as shown

by the back of the original check which we have

in our possession. You will, accordingly, pre-

serve said voucher part of check number 32 so

that the same may be presented at the hearing

on such legal proceedings that we shall be

required to take against you. [120]

''Yours very truly,

"SPADA DISTRIBUTING CO.,

INC.,

"By /s/ HOWARD MICHAELIS,
"Resident Agent."

We don't have the original letter here that Mr.

Michaelis signed. We have a copy that was de-

livered to Mr. Palmiero which bears the typewritten
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name of Mr. Michaelis, but it has been stipulated

that Mr. Palmiero received the original that was

signed by Mr. Michaelis.

Q. Now, Mr. Michaelis, on August 6, 1952, did

you ask Mr. Palmiero whether he had the voucher

part of Check No. 32 ?

A. I don't recall whether I asked him that or

not.

Q. Mr. Michaelis, do you know why the Sheriff

was asked to deliver this document to Mr. Palmiero ?

A. Yes, to ensure delivery of that letter im-

mediately.

Mr. Korn: Ladies and gentlemen, Mr. Hawkins

has made a point repeatedly to you

Mr. Hawkins : Well, your Honor

The Court: This isn't time for argument, coun-

sel. Go ahead with your examination.

Q. (By Mr. Korn) : Now after you sent this

letter, would you tell the jury about when you re-

ceived this letter of August 8, 1952, that was signed

by Mr. Palmiero?

A. Somewhere between the 11th and the 14th

of August. It [121] was a registered letter and I

don't know the exact date.

Q. The registered receipt will show the exact

date you received it ? A. Yes.

Q. Now this letter starts out by saying: "Your

letter of August 6th received." That refers to this

letter of yours that is Plaintiff's Exhibit 5. And
then it says: "You have wholly failed to correctly

state the facts."
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Do you recall reading that in the letter ?

A. Yes.

Q. Then under Paragraph No. 9 of this letter it

states, that is, of Defendants ' Exhibit 14, it states

:

''Any statement made in your letter of August 6,

1952, contrary to the foregoing statement is not

correct. I request you to keep the original letter

you wrote to me on August 6th, 1952."

Tell the jury whether you answered this letter

of August 8, 1952.

A. Whether I did?

Q. Yes. A. I did not.

Q. Why not?

A. Had I answered this, he demands here

—

rather, Mr. Palmiero demands that I comply by

accepting deliveries [122] at the prevailing market

price of potatoes. If I were to do that, or the com-

pany were to do that, we would be denying the fact

that we had the contract of May 28th and would

be admitting that we were wrong in writing this

letter of August 6th.

Q. Tell the jury whether you ever made a con-

tract in the year 1952 with any grower in the

Prosser area for the delivery of future potatoes

on an oral agreement.

Answer that yes or no, please.

Mr. Hawkins: Your Honor, I think I will object

to that on the ground it doesn't call for a custom.

The Court: It is what?

Mr. Hawkins : Whether or not he has the custom

of doing that, is the material thing.
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The Court: Read the question.

(The question was read.)

The Court: I will overrule the objection.

A. Yes, I have.

Q. (By Mr. Korn) : State the name of that

grower. A. Duane Alfred.

Q. Where does he live?

A. He lives north of Prosser. I believe his mail-

ing address is Route 2. I am not sure whether it

is Grandview or Prosser.

Q. State where his farm is with reference to

the [123] defendant's farm?

A. It is southeast, I would guess, about three or

four miles.

Q. State to your best recollection the contents

of that oral agreement.

Mr. Hawkins: Your Honor, I object to this.

This is getting pretty far afield.

Mr. Korn: Your Honor, I would like to be

heard.

The Court: Well, all right, I will have the jury

retire, then.

(Whereupon, the following proceedings were

had out of the presence of the jury :)

The Court : While I think of it here, gentlemen,

I think what you are intending to get into, I don't

know that that situation will arise again, but what

you have done here is present your rival arguments
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by reading the letters in which you stated them.

Each side states its case in these letters here, with

the benefit of counsel, and now they have been read

to the jury, so we have sort of a preview of the

argument.

I think that is proper all right. It has been my
practice to permit counsel to read either the whole

or excerpts from exhibits because I think that some-

times is necessary to maintain the continuity. It is

hard for a jury to imderstand the oral evidence

sometimes and impossible for [124] them to unless

they know the contents of the documents that are

going in.

But I think I should hold you now in the future

in this lawsuit to my practice, which is that if you

want to read an exhibit or excerpts from it, you

must do so at the time it is admitted in evidence,

because if counsel can select his time and pick these

exhibits along the way any time during the lawsuit,

why we will have piece-meal arguments all the rest

of this lawsuit. So hereafter if you wish to read

from exhibits, do so at the time. Ask permission

of the Court and it will be granted at the time the

exhibit is admitted in evidence.

Mr. Hawkins : Your Honor, I have a question to

ask about the exhibits. Do I understand that all of

the exhibits that are referred to in the pre-trial

order are now admitted in evidence, or not?

The Court: No.

Mr. Hawkins: I picked one of them that I
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thought had not actually been offered, and counsel

told me it was already in.

Mr. Korn: They are not all in.

The Court: No. 4 isn't in, I'm sure. There

may be some others.

Mr. Korn: There are several that are not in,

your Honor. [125]

I wish to say this to your Honor in explanation

for my conduct in reading that letter, and that

is

The Court: You did it after the other had been

read.

Mr. Korn: We are not permitted to read the

documents under our practice.

The Court: Oh, I see, yes.

Mr. Korn: That is why I didn't do it, I was

taken by surprise when Mr. Hawkins was allowed

to do it.

The Court: Those things will come up.

Mr. Korn: I apologize because I didn't know

your Honor's practice on that.

On this question, your Honor, Mr. Hawkins has

raised an objection, and since your Honor ruled

yesterday that Mr. Hawkins could show Mr.

Michaelis a written contract that Spada Distrib-

uting Company had made with a grower in order

to, as he said, enable him to argue to the jury that

in this instance of an oral contract there had been

a deviation from the practice of the company, I

wish

The Court: AYell, here, perhaps I can shorten
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this by saying this, Mr. Korn, that it is my view,

as I expressed it yesterday, that the custom of the

company is material. It has some probative vakie

on the question of whether this particular oral con-

tract was made. But, of course, I think the custom

may be shown not only by general testimony, but

also showing how many instances there have been

written [126] contracts, how many instances oral.

But it was my understanding that counsel would

not be permitted to go into the contents of these

written documents and, if you have him testify as

to what the contents of this oral agreement was,

then I think counsel should be able to bring in these

other people and say what was your contract, let's

see it. If I allowed it on one side, I should allow

it on the other. That is my point here.

Mr. Korn: Then, if I understand it, it would be

your Honor's ruling that I have already asked Mr.

Michaelis whether or not he had an oral agreement

with another party. He stated yes, that would be

the end, without going into the contents ?

The Court: I think you could show enough of

it to show the character of it but without going into

its contents.

Mr. Korn: In other words, could I show, your

Honor, the number of cars that was involved, also

the price that was involved?

The Court: Well, it would be my view here that

on both sides you can show it is a written contract

or an oral contract and then that it involved future
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deliveries of potatoes. I think that evidence should

be enough. If we start into the details, why we will

be here well into next [127] week or beyond.

Mr. Korn : All right, your Honor.

The Court : Do counsel understand now what the

Court's ruling is here?

Mr. Korn: Yes, I understand.

Mr. Hawkins : I might ask this further question

:

I want to ask the witness on cross-examination

whether or not this agreement that he is talking

about was not, in fact, a sharing or a share-

cropping agreement of some kind, which I think

would possibly make a difference as to what effect

his testimony would have upon the custom and

practice. Would that question be beyond the bar,

or not?

The Court: I am not sure that I understand.

Mr. Hawkins: I want to ask the witness on

cross-examination whether or not the oral agree-

ment he is talking about is a sharing or share-

cropping arrangement. Now would that be per-

missible under your Honor's views'?

The Court: I think so.

Mr. Korn: I may say this, your Honor, I just

want to bring to your attention I have not objected

to Mr. Hawkins asking Mr. Michaelis the effect

of this instrument. I believe that I am entitled to

such an objection and I think it should be sustained,

for the law, as I understand it, clearly is that

where there is an oral agreement evidenced by writ-

ings, or where there is a written agreement between
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the [128] parties, we contend alternatively on this

matter that the effect of the instrument and the

construction of the instrument is a matter of law

for the Court.

Now if your Honor wants the authorities on that,

I have them.

The Court: I think that once the contract is

established, the effect and construction of it is a

question for the Court to determine and to interpret

the contract, what it means. But as I understand

it, this testimony as to the custom of Spada Com-

pany as to whether they bought futures on a little

printed form contract or whether they did it orally

or partly orally confirmed by voucher, is a question

going to the issue of whether or not there was any

contract entered into in May, not its effect or inter-

pretation.

Mr. Hawkins: That is it exactly.

Mr. Korn: But then the question that I under-

stand Mr. Hawkins wants to ask Mr. Michaelis is

whether or not this instrument is a crop-sharing

agreement, that is, the voucher. I think that is a

question calling for a legal conclusion.

The Court: I see what you mean there.

Mr. Korn: I think that is a conclusion of law

from the document itself, and I think the question

is objectionable on that ground.

The Court: Well, I don't know, I think that a

man who [129] is in the potato business knows what

a crop-sharing contract is. It isn't a pure question

of law. On that point, if I do that, I don't want to



Spada Distributing Co., Inc. 159

(Testimony of Howard Michaelis.)

get too wide spread out here, but on second thought

I think I should permit you to show the quantity of

potatoes involved, if you care to do so, in any of

these contracts, because obviously if a contract in-

volved only a carload, it wouldn't amount to any-

thing; if it involved a large quantity, it would out-

weigh a lot of small ones, and so on. So I think

you should be permitted to show the quantity, but

the price, it seems to me, should be kept out be-

cause it might influence the jury and I don't see

where it would be material.

Mr. Korn: That is, I could show the quantity

and the date of the contract?

The Court: Yes. I think we may as well recess

now for ten minutes.

(Whereupon, a short recess was taken, after

which the following proceedings were had in

the presence of the jury.)

The Court: All right, proceed.

Q. (By Mr. Korn) : Mr. Michaelis, about when

did you make this oral agreement with Mr. Alfred ?

A. Early May.

Q. How many cars of potatoes were involved

in that agreement? [130]

A. Five cars of Mr. Alfred's.

Q. For delivery what time?

A. For delivery at time of harvest, and we paid

July 20th to 25th.

Mr. Korn: I believe that is all, your Honor.

The Court: Any recross?
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Recross-Examination

By Mr. Hawkins:

Q. Did you send the check and voucher to this

gentleman that you are just speaking of?

A. We didn't in this instance. He didn't re-

quire any.

Q. No, there was no voucher such as Exhibit

2 or 2-A here? A. No.

Q. Did you rent the land for him in this in-

stance ?

A. We originally rented the land and then

formed a partnership with him.

Q. Then formed a partnership with him ?

A. Yes, wherein he marketed

Q. You didn't form a partnership with Mr. Pal-

miero, did you? A. No.

Q. How many tons of potatoes are there on the

average of a car? About 18 tons in a car? [131]

A. That is the average car, yes, depending upon

the destination, that is, the freight circle in which

it is being delivered. It can be a larger tonnage,

but 18 tons is average.

Q. That is what you had in mind when you

referred to 15 cars, 10 cars of Russets and 5 cars

of Long Whites? A. That's right.

Q. Five cars of Long Whites, then, would be

approximately 90 tons of potatoes, is that right ?

A. Yes.
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Q. Now I believe there have been marked for

identification Plaintiff's Exhibit 11 and Plaintiff's

Exhibit 8. These represent the balance of Mr. Pal-

miero's potatoes remaining after the August 4th

delivery to you, is that right ?

A. Yes, they do.

Q. And these records, Plaintiff's Exhibit 8 for

identification and Plaintiif's Exhibit 11 for iden-

tification, indicate that after August 4, 1952, Mr.

Palmiero had l)etter than 208 tons of Long White

Potatoes left in his fields, isn't that right?

A. By this, this represents 856 sacks, which we

know is Long Whites, but I couldn't testify as to

how many tons are included in these figures.

Q. I see. Well, would you be able to say from

your [132] knowledge of Mr. Palmiero 's oper-

ations last year, 1952, that after the August 4th de-

liveries to you, he still had approximately 280 tons

of potatoes, of Long White Potatoes, in his field?

A. I would think he should have had, yes.

Q. In other words, after August 4th, he still

had three times as many Long Whites as were re-

quired to comply with this telephone conversation

deal that you have been talking about?

A. Well, Mr. Hawkins, prior to the time

Q. Just answer my question.

A. I can't answer that yes or no without ex-

plaining.

Mr. Hawkins: I think he can answer, your

Honor.

The Court: Well, you can either answer it or
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say you don't know. Then your counsel can bring

out explanations if he cares to have them made.

Q. (By Mr. Hawkins) : This voucher that you

are relying on here mentions five cars of Long

Whites, does it not? A. It does.

Q. And delivery on or before September 10,

1952 ? A. That is correct.

Q. Isn't that right? A. That's right.

Q. And from and after August 4th, Mr. Pal-

miero had better than 280 tons of Long White

Potatoes in his field, [133] isn't that right?

A. That is correct.

Q. So that there was—it is a matter of simple

mathematics—three times as many Long Whites in

the field as mentioned in that voucher, isn't that

right? A. That still could be right, yes.

Q. Well, then, why didn't you let him deliver

the Long Whites later under the so-called voucher

that you are contending on ?

A. Because we were still—we still figured to

take 10 cars of Whites other than these other five.

Q. Prom some other source, you mean?

A. No, from Mr. Palmiero. Remember, up to

the time that we had this argument, we still figured

that we had 10 cars in addition purchased from him

and sold.

Q. Isn't it a fact that the five cars of Long

Whites that you refer to in the voucher are the

potatoes in his field? I think you testified yester-

day that you assumed that that referred to pota-

toes in his field.
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A. That's right, I assumed they were in his

field, yes.

Q. Well, did you take the position that he could

not wait until September 10th to deliver the five

cars of Long White potatoes?

A. Well, yes, marketing practice in the district

itself will bear that out, that Long Whites are

completely [134] out of the picture before that

time. They have got to be dug before that time.

Q. Your voucher says on or before September

10th, does it not?

A. That is including the Russets.

Q. But that is all of the potatoes that are re-

ferred to in the voucher, isn't that right?

A. That's right.

Q. And the August 4th delivery still left more

than enough potatoes in Mr. Palmiero's hands to

comply with this voucher, isn't that right?

Mr. Korn: Your Honor, the question has been

asked and answered, I think, twice.

The Court: I think we are getting into argu-

ment on legal effects here perhaps, anyway.

Mr. Hawkins: All right.

The Court: I will sustain the objection.

Q. (By Mr. Hawkins) : Well, did you take the

position on August 4th that Mr. Palmiero could

not deliver under the written crop marketing agree-

ment? A. Could not deliver?

Q. Could not deliver under the crop marketing

agreement. Exhibit 1?

A. I never took any such position.
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Q. You did not. Well, then, why didn't you an-

swer his [135] letter of August 8th or 9th, Exhibit

1.4, and tell him that he could deliver under the crop

marketing agreement ?

A. I believe that has been answered before.

Q. Is that the only answer you have ?

A. We had told him repeatedly that we would

stand on the crop marketing agreement and con-

tract of May 28th.

Q. Mr. Michaelis, in your letter of August 6th

and in your telegram of August 9th, you demanded

that he perform all the obligations of said crop

growing and marketing agreement, didn't you?

A. I would have to see that wire. You are ask-

ing me to remember something I don't recall the

phrasing of.

Q. All right. This letter of Mr. Palmiero 's to

you was received by you special delivery, isn't that

right, airmail?

A. If I recall, it was registered mail.

Q. Registered mail?

A. I admit getting it, yes.

Q. And the reason it didn't come into your

hands immediately after the date thereof was be-

cause you were out of your office ?

Mr. Korn: Your Honor, I move that that ques-

tion be stricken on the ground that it is an argu-

ment.

Mr. Hawkins: Well, I am asking if he wasn't

out of [136] his office. A. That is not true.

I
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Q. That is not true. All right. Do you have the

envelope that that letter came in, Exhibit 14
"?

A. I don't believe so.

Mr. Hawkins : I see. That is all.

The Court : Any other questions of this witness ?

Have you finished?

Mr. Hawkins : Yes, your Honor.

The Court: Any other questions'?

Mr. Hawkins: Have you got the envelope there,

counsel 1

Mr. Korn: I don't have that envelope, counsel,

but I have the envelope that contained the letter

that you sent to Mr. Michaelis and which he, in

turn, mailed to me, and I received your Exhibit 14

in this envelope, which I am pleased to hand you.

Mr. Hawkins: Well, this isn't the envelope that

we were asking for, your Honor.

The Court: I see. If that isn't the envelope, let's

finish with this witness. I would like to get through

with one witness this second day of the trial, if

possible.

Mr. Korn : No further questions, your Honor.

The Court: All right, you may step down. Call

(Witness Excused.)

the next witness. [137]

Mr. Korn : Mr. Slocum, will you take the stand ?
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BYRON B. SLOCUM
called and sworn as a witness on behalf of the plain-

tiff, was examined and testified as follows

:

Direct Examination

By Mr. Korn:

Q. State your name, please, to the jury?

A. Byron B. Slocum.

Q. And where do you live?

A. Well, for three months I live in California,

and six months in Oregon, and three months in

Washington.

Q. And what do you do?

A. I am employed by Spada Distributing Com-

pany.

Q. In what capacity?

A. Generally, the bujdng, selling, processing,

loading, shipping, and so on, of potatoes.

Q. And is that what you do in Washington?

A. Yes.

Q. Where in Washington ?

A. Well, we headquarter at Prosser.

Q. Pardon?

A. At Prosser, Washington.

Q. And how long have you worked for the Spada

Distributing [138] Company ?

A. About three years.

Q. And how long have you pursued the business

of buying and selling potatoes and being in the

potato business? A. Since June 26, 1946.

Q. Do you know Mr. Palmiero? A. Yes.

Q. How long have you known Mr. Palmiero ?
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A. I think since about 1946. As soon as he came

dowTi to Prosser.

Q. Did you have occasion to have any discussion

with Mr. Palmiero with regard to any agreements

that Spada Distributing Company had with Mr.

Palmiero I A. Yes.

Q. What is the first time you had such a dis-

cussion ^

A. Well, the first time in reference to any agree-

ments with Mr. Palmiero was when he came down to

Redmond, Oregon, last spring.

Q. Yes, and Mr. Michaelis has testified about

that? A. Yes.

Q. That is in connection with the crop market-

ing agreement? A. That's right.

Q. Then after that, when is the next time you

saw Mr. Palmiero? [139]

A. Oh, I think it was the 27th or 28th of March,

when I came back up to have the papers—marketing

agreement, and so on, signed up, notorized, and

recorded at the court house.

Q. Did you take it over to Mr. Palmiero, that

crop marketing agreement over to Mr. Palmiero 's

home ? A. Yes.

Q. And then he signed it, is that correct?

A. He and Mrs. Palmiero.

Q. And then you had it recorded ? A. Yes.

Q. When did you see Mr. Palmiero after that?

A. Well, I saw Tony late in July.

Q. Did you have a conversation with him?

A. Yes.
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Q. With reference to whaf?

A. Well, we talked about the potato situation as

it had developed since the ceiling prices, I think,

were off.

Q. Did you have any conversation with him with

regard to the delivery of potatoes to the Spada Dis-

tributing Company on that occasion ? A. Yes.

Q. And about when would that be?

A. Oh, that would have been toward the very

last of July, the 23rd, 25th. [140]

Q. Did you come to any understanding with him

with regard to delivery dates'?

A. Not at that time, no.

Q. Did you have any understanding with him,

or did you have any discussion with him with refer-

ence to prices at that time ?

A. Yes, we talked about the pre-season con-

tracts calling for potatoes at specific prices.

Q. Well, now, tell the jury that entire conver-

sation to your best recollection with Mr. Palmiero?

A. Yes, with Mr. Palmiero. He came into our

of&ce at Prosser, Washington, in the Copeland

Warehouse—it would have been toward the latter

part of July—and we talked about the general

potato market, and so on, and somewhat went into

the matter of pre-season contracts, and when we got

into that, he advised that he wanted to see Mr.

Michaelis ; that he had done practically all his busi-

ness since the planting of the potatoes with Howard,

and that he wanted to see if there wasn't something
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about these pre-season contracts that it might be

able to get out or negotiate or some way; that he

felt that there was entirely too much difference be-

tween the current market price and the price made

with the pre-season contracts.

Q. What did you say to him, if anything f [141]

A. Well, I told him it would probably be better

if he got ahold of Howard. That was his wish, to

talk to Mr. Michaelis.

Q. About when did this conversation occur?

A. Late in July.

Q. Did you have a further conversation with

him before August 1st? A. Yes.

Q. About when would that be?

A. I think that was on July 31st.

Q. And you had that conversation with Mr.

Palmiero ? A. Yes.

Q. Tell the jury what that coversation was

about ?

A. Again, Tony came into our office at Prosser

and wanted to begin digging his potatoes—he was

one of the last growers to dig—and this would have

been on Thursday and he would like to start.

Q. Do you know what day of July that was?

A. I think that would have been the 31st of

July.

Q. Do you know what day August 1st was 1

A. That is Friday.

Q. All right, sir, continue.

A. And that he had taken the water off of some

of the potatoes and that he would like to dig on



\ 70 Tony Palmiero, et tta;., vs.

(Testimony of Byron B. Slocum.)

Friday, but it would be impossible to dig on Satur-

day because the water—they had been irrigated

rather recently to [142] that and they weren't dry

enough to go in with the machinery and dig the

potatoes. And we talked about the market, and so

on, and Mr. Palmiero told me that he would like to

proceed on the first day delivery under the market-

ing agreement.

Q. What did you say to that?

A. I told him that as far as I was concerned,

that would be agreeable.

Q. Did you have any further conversation with

him?

A. Yes, we talked about the delivery under the

contract.

Q. What was that conversation?

A. That we would be able to take the first day's

digging under the contract—or, rather, excuse me,

under the marketing agreement—at the current

market prices, and we agreed on the price at that

time for—I believe we did—for Friday's delivery,

as to the price of No. I's and No. 2's.

Q. What was that agreement as to price?

A. I think it was $80.00 on No. I's per ton and

$50.00 a ton for No. 2's.

Q. State the rest of the conversation if there

was any,

A. Then we went into the fact of these contracts

that were made in March, the oral agreements, and

so on, and again he said that he wanted to see

Howard Michaelis; that he had done his business
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with him and [143] wanted to see if there wasn't

some way that he could get out of the contracts or

get some relief on them, as he felt there was en-

tirely too much difference between the market price

and the contract price.

Q. Did you have any further conversations with

him with regard to delivery of potatoes after Au-

gust 1st ?

A. Other than it was permissible with us and

agreeable with Spada Distributing Company

Q. Not what was permissible, just a moment. I

don't want you to tell the jury what was permissible

with you ; I want you to tell the jury what you told

Mr. Paimiero.

A. I told Tony that we would then go ahead on

the first day's digging, which was August 1st, at

the market price, which at that time was $80.00, and

the next week we would have to start in on the con-

tract deliveries.

Q. And what did Mr. Paimiero say to that?

A. That he wanted to talk to Mr. Michaelis.

And, of course, I told Tony

Q. Just a moment, there is no question asked you.

Were potatoes delivered by Mr. Paimiero to the

—

I think you called it the Copeland Warehouse at

Prosser— were potatoes delivered there by Mr.

Paimiero on August 1, 1952?

A. They were. [144]

Q. Do you have a recollection as to the number

that were delivered?

A. It was over a thousand sacks. It is on our

packout ticket.
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Q. Do you want to refresh your recollection

from that packout slip ?

A. We have heard it here in discussion.

Q. You want to refresh your recollection, is that

correct ?

The Court : Would you like to look at it to hel^)

you remember what it is?

A. It might not hurt.

Mr. Korn: All right.

The Court: All right, he said.

Q. (By Mr. Korn) : I hand you Plaintiff's 4

for identification and ask you to examine that.

Have you examined that? A. Yes.

Q. Now does that refresh your recollection as to

the potatoes that were delivered by Mr. Palmiero

on August 1, 1952 ? A. I does.

Q. And what number of these three exhibits re-

freshes your recollection on that matter?

A. Well, I wasn't certain as to the exact number

of sacks.

Q. I see there is a number 49 at the upper right-

hand [145] corner on the first document and number

55 on the second document and number 56 on the

third. Now I ask you what number document of the

three refreshes you recollection as to the potatoes

that were delivered by Mr. Palmiero to the Cope-

land Warehouse on August 1st?

A. Packout Ticket No. 49.

Q. Now tell the jury how many 100-pound sacks

of U. S. No. 1 Long White Potatoes were delivered

on that date? A. 1,027 sacks.

I

M
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Q. State that again? A. 1,027 sacks.

Q. At what price?

A. At $4.00 per sack.

Q. Any other potatoes delivered on that date?

A. Yes, there were 206 sacks of No. 2's.

Q. At what price ? A. At $50.00 per ton.

Q. Now do you know whether those prices were

the prevailing market prices on that date?

A. Yes, I'm sure that they were.

Q. Now I ask you to examine the next docu-

ment that is stapled to that exhibit, and that is No.

55 that you are looking at, the second document. I

ask you to examine that. Do you have any recollec-

tion of Mr. Palmiero's delivering potatoes to you

on August 4, [146] 1952? Just answer that yes, or

no. A. Yes.

Q. Where were they delivered ?

A. At the Copeland Warehouse in Prosser.

Q. What did you pay Mr. Palmiero for those

potatoes ? A. $45.00 per ton.

Q. On what basis?

A. On the basis of the contract, pre-season con-

tract cars.

Q. What pre-season contract cars ?

A. This one is at $45.00, so it would have been

on the contract that they are talking about in

Voucher No. 32.

Q. Do you know the date of that ?

A. May 28th.

Q. Of what year? A. 1952.
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Q. You have seen that voucher, haven't you

f

A. Yes.

Q. You have examined it in the courtroom,

haven't you*?

A. I have seen a copy; I haven't examined this

in the courtroom, this (indicating).

Q. Now I ask you to look at packout slip No.

56, which is the third yellow slip of this exhibit,

ladies and gentlemen, and I ask you if you have any

recollection of Mr. Palmiero delivering other pota-

toes to you ? A. Yes. [147]

Q. On August 4, 1952? A. He did.

Q. NoWi tell the jury what potatoes were deliv-

ered other than the ones you have testified to.

A. He also delivered 135 sacks of No. 2—100 at

$2.75 per sack, which is $55.00 a ton, and also 182

bags of combination potatoes which we use for

processing potato chips, flour, and so on, and the

price on those is figured on the grade set up by the

inspection department percentage in 2's and culls,

and then that is set up on the No. 2 price, being

$2.75, and the cull price at 50 cents per bag, and

the percentage of 2's and culls, and it just extended

out.

Q. That is how you calculated that, is that cor-

rect? A. Yes, this $406.00 item.

Q. And did you render a packout slip to Mr.

Palmiero after the delivery of potatoes by him to

your Avarehouse, or to the Copeland Warehouse, on

August 1,1952? A. Yes.
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Q. When did you render him that statement?

A. I think it was on Saturday, the 2nd of Au-

gust.

Q. What is your practice with regard to ren-

dering statements to growers after delivery of po-

tatoes by them to you ?

A. Well, whenever possible, we try to get a

ticket or a [148] packout slip out to the grower the

next day. Sometimes they come in for it and some-

times they don't, but we try to whenever possible.

Q. Is that your uniform practice?

A. Yes.

Q. Do you ever deviate from that practice?

A. Oh, yes, sometimes.

Q. Under what circumstances?

A. Well, if you can't, you just don't get the job

done, and that way, of course, it will have to carry

over until the next day. And some growers like all

their potatoes on one slip, so you just kind of hold

them back and put them on one ticket. Individual

desires, sometimes.

Q. Now when did you deliver Packout Slip No.

55 to Mr. Palmiero?

A. I think I mailed that the 6th or 7th or 8th of

August.

Q. When did you deliver Packout Slip No. 56 to

Mr. Palmiero?

A. That was included in the same envelope with

No. 55. Around the 5th, 6th or 7th of August.

Q. Do you know what day the 1st of August

was? A. That was on Friday.
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Q. Do you know what day the 4th of August

was % A. That was on Monday.

Q. Now the 6th of August would be on Wednes-

day? [149] A. Yes.

Q. Now the 7th of August would be on Thurs-

day? A. That's right.

Q. Now based upon those dates, or those days

and dates, do you now have an independent recol-

lection as to the exact date that you mailed these

Packout Slips Nos. 55 and 56 to Mr. Palmiero?

A. Well, I either mailed them out that day or

the next, either the 6th or the 7th.

Q. The 6th or the 7th? A. Yes.

Mr. Korn: Your Honor, I ask that Plaintiff's

Exhibit 4 be received in evidence.

Mr. Hawkins: We have no objection, your

Honor.

The Court : It will be admitted, then.

(Whereupon, the above referred to docu-

ments were admitted in evidence as Plaintiff's

Exhibit No. 4.)

Mr. Korn: You may cross-examine.

Cross-Examination

By Mr. Hawkins

:

Q. Mr. Slocum, as I understand it, you are regu-

larly employed by Spada Distributing Company?

A. That's right. [150]

Q. And are at the present time? A. Yes.
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Q. This packout slip that counsel has just re-

ferred to, is it possible that it was not mailed out

until the 8th or 9th of August, '52?

A. I don't know what date. I might have put it

in the envelope and taken it to the post office, maybe,

after the post office closed. Our hours are very ir-

regular in the produce business.

Q. It might have been later than that?

A. It could have been, yes.

Q. And Mr. Palmiero was in your office on the

4th demanding his packout slip, was he not?

A. Not on the 4th.

Q. And he was there on the 5th demanding his

packout slip, was he not?

A. He asked for it on the 5th.

Q. And you did not give it to him, did you?

A. I didn't have it made out, but I gave Tony

the counts, and so on.

Q. He asked for a check at that time, too, didn't

he? A. Not to my knowledge, no.

Q. Didn't you tell him that you didn't have au-

thority to write a check?

A. I wrote checks at Prosser. I don't know what

date it [151] was authorized, I don't remember.

Q. In any event, you didn't write a check for

Mr. Palmiero on that date?

A. He didn't ask for any money.

Q. And you did not deliver the packout slip to

him on August 5th?

A. It wasn't finished, I didn't have it done.

Q. But you didn't deliver it to him, did you?



1 78 Tony Palmiero, et ux., vs.

(Testimony of Byron B. Slocum.)

A. No.

Q. And I think you testified that it was your

custom and practice to get it out the day following

delivery?

A. Whenever possible. I was alone in the office

and sometimes you just can't do all of it at one

time.

Q. I see. On the days just immediately preced-

ing August 1st, you testified that you had two con-

versations with Mr. Palmiero?

A. That is correct.

Q. And in the first of these conversations, you

told him it was permissible with Spada to deliver

potatoes under the crop-marketing agreement on

August 1st, but that on August 4th it would have to

be imder the contract or voucher of May 28th, is

that right?

A. That is correct, but it wasn't the first con-

versation we had with Mr. Palmiero, it was the

second

Q. Just a minute [152]

Mr. Korn : Let him answer, I want to hear what

he said.

The Court: I don't know whether he had quite

finished.

Mr. Korn: Counsel is not giving my witness an

opportunity to finish.

The Court: I think it was unintentional. Let's

not get excited about it. Had you finished your

answer ?
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A. Well, he said on the first conversation.

The Court: You said it wasn't the first?

A. No, it was the second, about the latter part

of July, Tony and I had some discussion.

Q. (By Mr. Hawkins) : It was the second con-

versation ? A. Yes.

Q. That you had the conversation with him in

which you told him that it was permissible to deliver

on August 1st under the crop-marketing agreement?

A. That is correct.

Q. But that beginning with the 4th, he would

have to deliver under the contract of May 28th; is

that what you told him ?

A. I don't know if I told him the contract of

May 28th; I told him the contract cars.

Q. The contract cars % A. Yes.

Q. All right. And you told him that a day or

two before August 1st, and it was the second con-

versation you had [153] with him?

A. That is correct.

Q. All right. Now do you recall having your

deposition taken over here in Judge Mclver's cham-

bers, or in his courtroom, on September 6, 1952?

A. That was in the County Court House?

A. At the County Court House.

A. Yes, we were over there.

Q. And it was taken before Evelyn Howard, a

court reporter and a notary public? A. Yes.

Q. And you were interrogated by Mr. Chaffee?

A. Yes.

Q. And isn't it a fact that at that time, Mr.
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Chaffee asked you the following questions and you

gave the following answers

:

''Q. Did you have a conversation with him

shortly prior to August 1, 1952?

"A. I think I did, yes.

''Q. Where did that conversation take place?

"A. I am not certain as to the place.

''Q. Well, was it in Benton County?

'^A. Yes.

"Q. What was discussed in that conversation?

"A. The harvesting of his White Rose [154]

Potatoes.

"Q. What, if anything, was said about the pre-

vailing market price for those potatoes?

''A. You mean prior to August 1st or around

July 30th or July 31st?

*^Q. Yes, just around there, just prior?

**A. Well, Tony was anxious to dig all his White

Rose Potatoes and he made arrangements at that

time to begin the harvesting, sorting, loading of the

potatoes to be harvested on Friday, the 1st of Au-

gust. Also, at that time it was agreed between Tony

and myself

"Q. (Interposing): I don't want it 'agreed;^

just state what was said, what you said to him, and

what he said to you. That's all we want, what you

said to him and what he said to you in connection

with the first deliveries of those potatoes on August

1, 1953. If there was anything else said, state it.

''A. We were going to proceed on the first day,

August 1st, under the marketing agreement.
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'^Q. What was said about price ?

*'A. I think we figured probably around $80.00.

*'Q. Well, did you agree to $80.00 for that day?

''A. On Friday?

''Q. Yes? [155] A. Yes.

''Q. Now what does that mean $80.00 for po-

tatoes ?

"A. $80.00, less sorting, for U. S. No. I's.

''Q. And the sorting was how much?

"A. The sorting was $4.00 a ton.

^'Q. And no sacks were furnished?

''A. The sacks were furnished by ourselves.

*'Q. Now how many potatoes did Mr. Palmiero

deliver of U. S. No. I's on August 1st?

"A. I think there was over 1,000 sacks of No.

I's.

"Q. What day of the week was the 1st of Au-

gust, do you remember?

"A. I believe it was on Friday.

"Q. Was there a conversation on Friday as to

what would be the market on the following week ?

"A. No, I don't believe there was, not on Friday.

''Q. Was there on Saturday any talk about what

the prevailing market price would be on the follow-

ing week?

"A. I think it would have been on Saturday.

Tony came in on Saturday morning right after

lunch and I think, Saturday being a very poor mar-

ket day and most of your terminals are closed, we

didn't have too much information.
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'^Q. What was said in connection with the [156]

prevailing market price for Monday?

'^A. I remember talking with Tony. We figured

the market was a little stronger on both 1 's and 2 's.

"Q. How much stronger?

"A. I don't remember saying that, I don't think

we knew.

"Q. What was the prevailing market price on

Monday ?

''A. I don't think we bought any potatoes, to

my knowledge, on Monday at the prevailing market

price.

^'Q. Do you know what the ]3revailing market

price was? A. No, not offhand,"

Mr. Korn: The answer is, "Not offhand, no."

Mr. Hawkins : Excuse me, counsel. (Continuing) :

"Q. But in your conversation with Tony on Sat-

urday, did I understand you that you stated to

him that you thought the prevailing market price

would be a little stronger on Monday than it had

been on Friday?

"A. It had that indication that it could be, yes.

"Q. Did you have any further conversation with

him about delivering on the following Monday [157]

after this conversation you have recited here and

prior to the time he delivered on Monday ?

''A. No."

The Witness : That is correct.

Q. Now you gave those answers to those ques-

tions, did you not, sir ? A. That is correct.

Q. Why didn't you tell Mr. Chaffee, in answer
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to that last question, that you had told Mr. Palmiero

that he was to deliver under the contract of May
28th or those contract cars ?

A, We started to talk about that and then he in-

terrupted and changed it and limited my testi-

mony

Q. Well

Mr. Korn: Just a moment. Your Honor, coun-

sel is continuously interrupting the witness.

The Court: All right, finish your answer.

A. I started to answer the question that Mr.

Chaffee put to me and he interrupted and then he

never asked the same question again, and we went

on from that, didn't come back.

Q. (By Mr. Hawkins) : This last question,

"Did you have any further conversation with him

about delivering on the following Monday and after

this conversation you [158] have recited here and

prior to the time he delivered on Monday; answer

no;" did he prevent your answering any further

there ?

A. On Saturday there wasn't any further con-

versation.

Q. There wasn't any?

A. No, the conversation I had was on Thursday.

Q. Now as I understand your testimony now, it

is that in the second conversation you had with him,

you told him that he would have to deliver under

the contract or deliver the contract cars on Monday,

August 4th, right? A. That is correct.
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Q. And he told you that he would have to see

Mr. Michaelis?

A. That he wanted to see Howard, yes.

Q. Yes. In other words, he did not consent to

that at that time, did he?

Mr. Korn : Your Honor, I object to that question

on the ground that counsel is arguing a point of law

and a point of interpretation of a point of fact to

the jury by asking that question. That is a con-

clusion for the jury to determine, your Honor.

The Court : Well, I assume he means that so far

as this witness knows or in conversation with him,

there wasn't any statement of consent.

Mr. Korn: Your Honor, the witness has stated

the entire conversation, and that is that he told

this to [159] Mr. Palmiero and Mr. Palmiero then

stated what he wanted to do.

The Court: Yes, all right. Overrule the objec-

tion, let it stand.

Mr. Hawkins : Did the reporter get the answer ?

Q. What is your answer to that question?

A. He neither consented nor denied, he just

mentioned he wanted to see Howard; that he had

done his business with him.

Mr. Hawkins : I see. I think that is all.

Mr. Korn: That is all, Mr. Slocum.

(Witness excused) [160]
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TONY PALMIERO
a defendant herein, called and sworn on his own
behalf, was examined and testified as follows:

Direct Examination

By Mr. Hawkins

:

Q. Will you give your name, please?

A. Tony Palmiero.

Q. And where do you live, Mr. Palmiero?

A. Prosser, Washington, right now.

Q. And your wife's name?

A. Ruby Palmiero.

Q. You and your wife are the defendants in this

action? A. Yes.

Q. Mr. Palmiero, what is your occupation?

A. Farmer.

Q. How long have you been engaged in farming ?

A. Oh, I farmed on my own since '42.

Q. Since 1942 ? A. Yes.

Q. How long have you been raising potatoes?

A. Oh, I would say I raised potatoes one year

prior to '46 ; otherwise, since '46. [187]

Q. Where, generally, have you engaged in farm-

ing, both before and after you began farming on

your own?

A. Well, I started in Ellensburg, Washington,

and since that time I have been down in the Lower

Valley.

Q. Now, Mr. Palmiero, did you enter into a

written crop-marketing agreement for the sale of

potatoes that you grew in the year 1952?
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A. Yes.

Q. How many acres of potatoes did you raise

in 1952?

A. Well, I raised 57 acres on that deal there and

about 28 to 30 on another one.

Q. In entering into this crop growing and mar-

keting agreement, Exhibit 1, do you know who pre-

pared the crop growing and marketing agreement?

A. Well, I imagine that

Q. Well, did you prepare it ?

A. It is from Spada Distributing Company. I

can't swear that I know who prepared it.

Q. It was prepared by or on behalf of the

Spada Distributing Company? A. Yes.

Q. Did you or your attorney prepare this agree-

ment? A. No. I helped outline it, of course.

Q. Now under this agreement—this agreement

covered how many acres, you say? [188]

A. Approximately 57.

Q. And what kinds of potatoes did you have in

this 57 acres ?

A. White Rose and the Gems or Russets.

Q. About what time of the year are these Rus-

sets and White Rose, Long Whites, I believe they

are sometimes called, generally harvested?

A. Oh, the digging don't get to going much until

after the 15th of July. From then on.

Q. From the 15th of July on? A. Yes.

Q. Now this other acreage that you spoke of,

what kind of potatoes did you have planted there?

A. They were Russets.
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Q. Russets. And what time of the year did you

plant them *? A. I planted those in June.

Q. In June of 1952? A. Yes.

Q. When would they mature and be ready for

harvesting ?

A. Oh, in the latter part of October or any time

after they have forsted down.

Q. In the latter part of October of 1952?

A. Yes.

Q. What would be the condition of those pota-

toes in August and September of 1952 ? [189]

A. They would be about half gro\Mi.

Q. About half grown. Now you acknowledged

this crop-marketing agreement before a notary pub-

lic? Did you appear before a notary public and

have him acknowledge your signature and your

wife 's signature ? Mr. Slocum, do you remember his

signing this agreement as a notary?

A. Yes, I think so. That is, I remember signing

that agreement, yes, but I don't remember for sure

whether he was a notary there. I think he has a

notary seal.

Q. And then the crop growing and marketing

agreement was recorded in the County Auditor's

Office of Benton County?

A. Yes, it was my understanding.

Q. And then after the crop growing and mar-

keting agreement was entered into, did you proceed

with the raising of the crop of potatoes on the land

described in this crop-marketing agreement?

A. Yes.
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Q. Do you remember where this agreement was

made out, when you talked about entering into the

agreement ?

A. Well, it was in Redmond, Oregon where we
talked about it.

Q. You made a trip down there, did you ?

A. Yes. [190]
* * *

with the raising of the crop of potatoes on the land

time of August 1st or prior to August 1st, did you

have any conversation with Mr. Michaelis or Mr.

Slocum about the delivery of your potatoes *?

A. I hadn't got a chance to see Mr. Michaelis up

there close to digging time, no, but I did with Mr.

Slocum.

Q. From the time you received the advance from

Mr. Michaelis to the time you started delivering

potatoes on August 1st, did you see Mr. Michaelis

and talk to him? A. No.

Q. But you say you did see Mr. Slocum just

prior to August 1, 1952, is that right?

A. Yes.

Q. And when was that?

A. I would say I saw Mr. Slocum—well, when

he first come into Prosser or shortly after, because

I started to go down to the warehouse, I pestered

them a lot around the warehouse, to see how the

potato deal is going, and up close—before—close to

the 1st, I [207] imagine that I saw Mr. Slocum on

and off six to a dozen times.

I
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Q. Did you have any discussion with Mr. Slocum

about market price?

A. Yes, as it neared time for me to dig, yes.

Q. And what was said?

A. After I decided to dig, you mean ?

Q. Yes, after you decided to dig?

A. Well, I think I asked him what he could pay

me for potatoes on the 1st, because that was the day

that I had finally decided to dig. In fact, I thought

that I was going to dig at the first part of the week
—^this 1st was on Friday and I thought I was going

to get to dig about the first part of that week, and

then we kept in touch with one another when I

could get into the warehouse, because he had other

growers coming in and the fact that my fields were

a little wet, I wasn't in any hurry, and we finally

decided to dig on the 1st and we discussed the price.

I asked—I mean I asked him what he could pay for

the 1st, and this was just the day before or two days

before, and he thought about 75, and I thought, well

—I said that I knew that they were paying 80, and

then he said that he thought he could pay me 80 for

that first day.

Q. Now was anything said at that time about

delivering on [208] August 4th?

A. No, I don't think we decided August 4th until

—until the Friday, and the reason we didn't, of

course, we didn't know but what we was going to

dig Saturday, and the fact that the fields were pretty

wet and I didn't know whether to dig, whether to

dig Saturday or not, there was a little bit of a
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question in my mind as to whether the price would

hold up the following week, and

Mr. Korn: Your Honor

Q. (By Mr. Hawkins) : Well, did you state that

to Mr. Slocum ? A. Yes.

Mr. Korn: Just a moment, counsel.

The Court: All right, make your objection.

Mr. Korn: I wish to strike all of the testimony

of the witness relating to what was in his mind on

the ground that is inadmissible.

The Court: Yes, I think that should be stricken

and the jury will be instructed to disregard the

answer. The interrogation now is as to conversa-

tions with Mr. Slocum, I believe, isn't it?

Q. (By Mr. Hawkins) : What did you have to

say to Mr. Slocum?

A. On the 1st of August after I had delivered

that one [209] day, I asked him if I should deliver

Saturday, or we talked about the price for Saturday.

Then I told him I didn't care about delivering Sat-

urday and I asked him what he could pay the fol-

lowing week and if he could assure me that the price

would be strong enough that I wouldn't have to

worry about getting my number of acreage out dur-

ing that week. Therefore—he said yes ; therefore, I

wasn't worried about having to dig this Saturday.

Mr. Korn: Your Honor, I am going to move to

strike what the witness said about being worried.

We are asking for conversations, your Honor.

Mr. Hawkins : Just what was said.

The Court: I think that part of it was a con-
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elusion. The jury will disregard it. Just tell what

the conversation was and not explain what you

thought about it, Mr. Palmiero.

A. Well, I explained that fact to Mr. Slocum.

Q. (By Mr. Hawkins) : That whaf?

A. That I wouldn't dig Saturday if the price

would hold up the following week, he give me
enough time to get the potatoes out.

Q. And was anything further said at that time *?

A. Well, on the Friday, I 'm not sure whether we
decided the price for Monday or not. I think we

did that Saturday. [210]

Q. Beg pardon *?

A. I said on this Friday I don't think that we

decided any more than only that we wouldn't dig

until Monday.

Q. Then Saturday did you see Mr. Slocum

again ?

A. Yes, I came back into the warehouse Satur-

day.

Q. Tell the jury what you and Mr. Slocum had

to say that day.

A. I asked him what he could pay Monday, and

he said at least $80.00, 80 and 50 for 2's.

Q. 50 for what? A. For No. 2's.

Q. No. 2's. Was there anything said at that

time

A. I suppose I asked him who else was coming

into the warehouse and how many to bring in, and

so on, and I think we decided.

Q. Was anything said about your receiving
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$50.00 a ton for the ones that were delivered or to

be delivered on the dth, or $45.00 a ton ?

A. No.

Q. Did he say at that time that you would have

to deliver under an oral agreement and accept $45.00

a ton for your White Potatoes ?

A. No, he definitely said that I would get at

least $80.00 for Monday.

Q. And then what happened on Monday? Did

you harvest and [211] deliver potatoes'?

A. Well, I do my own digging and I brought in

quite an acreage, quite a tonnage of potatoes, on

Monday. And after I was through digging, I came

in and asked him what I was getting for that day.

Q. By the way, what time of the day do you

usually start digging?

A. Oh, anywhere from 2 o'clock, 2 a.m. to 3.

Q. And what time did you usually complete your

delivery to the warehouse ?

A. Most of the time we have got all the trucks

out of the field about anywhere from 9:30, 10

o'clock, until 12. We very seldom dig up until

noon, very seldom, unless it is cool.

Q. And what time of day is the sorting usually

finished ?

A. It depends on how busy they are. A good

part of the time they are through around noon,

maybe one or two o 'clock.

Q. Who does the sorting? Do you do that on

the ranch, or is that done in the warehouse ?

A. No, it is done in at the warehouse.
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Q. By the crew of the buyer ?

A. Yes. In this case it was Harold Copeland's

warehouse.

Q. And where is that warehouse located?

A. Prosser. [212]

Q. Well, now, you just started to say that you

went in to see what price you were getting. What
time of day was that?

A. It would be about the middle of the forenoon

just as soon as I quit digging.

Q. Who did you talk to at that time?

A. Mr. Slocum.

Q. Tell the jury what was said then.

A. I asked him what price I was getting for that

day and he said $80.00. I said, "Well, how come

even as far back as Saturday they were paying 85

and 86?" He didn't see how they could pay that

much. And I also told him that the Friday that I

delivered for $80.00, there was others paying as

high—well, around 83. I didn't have too much kick

about that first day, but I sure wasn't satisfied with

the $80.00 for Monday when I knew he could have

paid 85 or 86 if others had paid it Saturday.

Q. Mr. Palmiero, did you get a packout slip

from Mr. Slocum on Monday, August 4, 1952?

A. No. I asked for it.

Q. What did he say when you asked for it ?

A. Well, I pestered him on and off there most of

the day because I was wanting to see Howard. He
kept telling me that Howard was supposed to be
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there that Saturday [213] the Saturday before he

never showed up, and he was supposed to be there

then Monday morning and he never showed up. And
I kept pestering him about the packout for Monday
morning and that I wanted a little more money

Monday afternoon.

Q. And what did he say with respect to your

request for money on Monday afternoon?

A. Well, that is the day that he told me he didn 't

write out the checks and the money would have to

come from Portland.

Q. Did you ask again for the packout slips?

A. That afternoon.

Q. Were you given them ? A. No.

Q. Did you ask again for them later on ?

A. I asked for them again the next day.

Q. Were you given them ? A. No.

Q. Were you paid any money the next day ?

A. No.

Q. And what about August 6th, did you make

any demand then for the packout slips'?

A. I came in there, I would say, just before noon

August 6th and asked for them again, and that time

I think that he was going to give them to me and

Korn—Mr. [214] Korn said absolutely not.

Q. Where was this ?

A. Down to the warehouse in Prosser.

Q. Down at the warehouse in Prosser ?

A. Yes.

Q. Was Mr. Korn present there at that time?

A. Yes.
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Q. The gentleman over here who is representing

the Spada Distributing Company ? A. Yes.

Q. And you asked for the packout slips on that

day ? A. Yes.

Q. And Mr. Korn refused to turn them over to

you ? A. Yes.

Q. Did they give them to you at that time?

A. No.

Q. Did they pay you any money on that date ?

A. No.

Q. Have they paid you any money since that

day % A. No.

Q. Did you eventually get the packout slips from

them % A. Yes, in the mail.

Q. And when was that?

A. Well, I couldn't swear to the day, but it

would be after the 6th. [215]

Q. Now this letter that went out to Mr. Michaelis

over your signature was prepared when and by

whom? A. The one that I wrote?

Q. Yes. I guess I have the wrong date. I won-

der if I might have the exhibit. I am handing you

Exhibit 14.

A. What was it you wanted to know about it

now?

Q. Did you write that letter, or did somebody

else write it ? A. Mr. Chaffee wrote it.

Q. Mr. Chaffee wrote it on your behalf?

A. Yes.

Q. And you signed it ? A. Yes.

Q. And it was written on the day that the letter

bears? A. August 8th.
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Q. Did you mail it or did Mr. Chaffee mail it?

A. I think I mailed it because I had it registered

and so forth.

Q. Where was it sent ? A. To Moses Lake.

Q. To whom? A. To Howard Michaelis.

Q. Howard Michaelis. Now did you ever get a

reply to that letter, Mr. Palmiero ?

A. No, not an answer to this letter, no. [216]

Q. Mr. Palmiero, did you receive this telegram,

Plaintiff's Exhibit 6 for identification?

A. Yes.

Q. And did you receive this letter, Plaintiff's

Exhibit 7 for identification? A. Yes.

Q. And do you recall when you received them?

A. That wire, I don't remember just exactly

how that was brought to me, whether it was in the

mail or given to me. This here was in the mail. I

can't say the exact date.

Mr. Hawkins: Your Honor, have 6 and 7 been

admitted in evidence yet?

The Court: I don't believe so.

Mr. Hawkins: We would like to offer in evi-

dence Plaintiff's Exhibits 6 and 7.

Mr. Korn : I was going to introduce them.

The Court: They will be admitted, then.

(Whereupon, the documents above referred

to were admitted in evidence as Plaintiff's Ex-

hibits Nos. 6 and 7.)

Mr. Hawkins: I would like to read these ex-
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hibits, your Honor, to the jury at this time, if I may.

The Court : All right.

Mr. Hawkins: Plaintiff's Exhibit 6 is a wire or

a [217] telegram on the form of Western Union,

Portland, Oregon, August 9, 1952: (Reading)

"Tony Palmiero and Ruby Palmiero, Route 2,

Grandview, Wash.

Spada Distributing Co Inc. Demands That You
Comply With the Crop Growing and Marketing

Agreement Between Yourselves and Spada Distrib-

uting Co. Inc., for 1952 Potato Marketing Season,

Filed in Benton County Auditors Office, Washing-

ton, No. 287211 and Further Demand Is Made That

You Deliver to Spada Distributing Co., Inc., the

Potatoes Grown Upon Real Property Described in

Said Crop Growing and Marketing Agreement and

That You Strictly Abide by Your Stipulation and

Agreement Not to Sell or Otherwise Dispose of Any
of the Potato Crop to be Grown Upon the Real

Property Described in Said Crop Growing and Mar-

keting Agreement to Any Person, Firm, or Corpo-

ration Other Than Spada Distributing Co., Inc. It

Is Absolutely Essential That You Perform All of

the Stipulations and Agreements on Your Part to

be Performed as Provided in Said Crop Growing

and Marketing Agreement. Spada Distributing Co.,

Inc., Is Fully Prepared and Ready, Willing and Able

to Perform All of Its Obligations as Provided by

Said Crop Growing and Marketing Agreements.

/s/ SPADA DISTRIBUTING CO.,

INC."
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Q. Mr. Palmiero, at the time you received this

wire, had you received the money for the potatoes

which you had delivered on Friday, August 1st, and

Monday, August 4th ? A. No.

Mr. Hawkins : Plaintiff's Exhibit 7 is a letter on

the letterhead of the Spada Distributing Company,

335 S. E. [218] Morrison Street, Portland 14, Ore-

gon: (Eeading)

"Tony Palmiero, and

Ruby Palmiero,

Route No. 2,

Grandview, Washington.

Re: Crop growing and marketing agreement

between Tony Palmiero and Ruby Pal-

miero, husband and wife, and Spada

Distributing Co. Inc.—1952 potato mar-

keting season.

Dear Mr. and Mrs. Palmiero

:

Your attention is directed to your crop growing

and marketing agreement between yourselves on the

one hand, and Spada Distributing Co., Inc., on the

other, the said crop growing and marketing agree-

ment being dated on or about March 27, 1952, and

having been recorded and filed on March 28, 1952,

in the Auditor's Office of Benton County, State of

Washington, the said instrument bearing State Au-

ditor's oface file No. 287211.

Spada Distributing Co. Inc., demands that you

comply with said agreement, and with all of its
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terms, and that you deliver unto Spada Distributing

Co., Inc., tlie potatoes grown upon the real property

described in said crop growing and marketing agree-

ment and that you strictly abide by your stipulation

and agreement not to sell or otherwise dispose of

any of the potato crop to be grown upon the real

property described in said crop growing and mar-

keting agreement to any person, firm or corporation

other than Spada Distributing Co., Inc. It is abso-

lutely essential that you perform all of the stipula-

tions and agreements on your part to be performed,

as provided in said crop growing and marketing

agreement.

Spada Distributing Co., Inc., is fully prepared

and ready, willing and able to perform all of its

obligations as provided by said crop growing and

marketing agreement. [219]

SPADA DISTRIBUTING CO.,

INC.

By /s/ IRVING KORN,
Attorney for Spada

Distributing Co., Inc."

Q. Now at the time you received this letter, Ex-

hibit 7, Mr. Palmiero, had you been paid for the

potatoes which you delivered on August 1, 1952, a

Friday, and the potatoes that you delivered on the

following Monday, August 4, 1952 ? A. No.

Q. Did you have a conversation with Mr.

Michaelis about the 5th of August, Mr. Palmiero,
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when Mr. Michaelis came to your place?

A. Yes.

Q. Where did he see you there ?

A. In the field.

Q. And about what time of day was it?

A. I would say eight o'clock.

Q. And who was present?

A. Howard and myself and the hired man.

Q. And what w^as said?

A. Well, I think Howard opened—well, we spoke

to each other and I think he opened the conversation

wondering what was the matter and why I wasn't

delivering potatoes in at the Copeland Warehouse.

Q. This was eight o'clock in the morning on

August 5th? [220]

A. Yes. And I said, ''I'm having a little trouble

getting together with your man down there at the

warehouse and getting anywhere near the right

price for my potatoes, and the fact that I have been

looking for you and wanting to see you and haven't

gotten in touch with you, why I didn 't know what to

do about this morning, so I decided to deliver a few

potatoes somewhere else, or figured I had at that

time." Earlier that morning I had loaded four or

fLYe loads before I even sent them out of the field

and had them on the truck sitting waiting for some-

body to show up.

And he said that, "Well, why " he said some-

thing about, "Don't have anything to do any more

with anybody else down there at the warehouse, just
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deal strictly with me." I said that was all right

with me.

And then he brought up this price in question on

this voucher and we discussed that some. He asked

me if I was going to deliver potatoes at that price.

I said I didn't finally agree, finally make any final

agreement to deliver at that price, and he said—he

stated that "What about forgetting all about this

controversy or question on this voucher and we need

the potatoes and we would like to have you deliver

down there," if I would.

I said, "Yes, if you can assure me that I will get

somewhere [221] near the prevailing market price."

I didn't expect the highest price and I didn't also

care about getting the lowest one, and if he could

assure me that—by some letter or paper or some-

thing, that I would deliver the rest of the crop.

And that is the way it was left.

Q. What did he say he would do about that?

A. That he would write me a letter to that effect

and leave it there at the ofiice.

Q. Then what did you do?

A. Well, after I dismissed my crew, and so on, I

went down to the warehouse and asked Mr. Slocum

for the letter that Howard Michaelis was supposed

to have left me, and he denied knowing anything

about it at all. In fact, he looked all through the

desk there and couldn't find a thing that Howard
had written to me.

Q. Did you thereafter deliver any potatoes to

the Spada Distributing Company? A. No.



202 Tony Palmiero, et ux., vs.

(Testimony of Tony Palmiero.)

Q. Did you find out whether or not the letter was

written that Mr. Michaelis said he would write that

morning'? A. Well, not from Slocum, no.

Q. Who did you find out from %

Mr. Korn : Your Honor, unless that information

was given to Mr. Palmiero in the presence of one of

our [222] witnesses, it would be hearsay and I ob-

ject to it.

The Court : Either by them or in their presence

would be hearsay.

Q. (By Mr. Hawkins) : Did you learn that

from any agent or representative of the Spada Dis-

tributing Company? A. Well, yes, sort of.

Q. What do you mean by that?

A. I think Mr. Copeland said something

Mr. Korn: Just a moment, your Honor. It is

either yes or no.

Q. (By Mr. Hawkins) : You learned it from

Mr. Copeland?

A. Well, I got an inference that Howard had

written something.

Q. Just a moment. Who is Mr. Copeland?

A. He runs the warehouse there at Prosser.

Q. Does he represent Spada at any time?

A. He buys and sells some for them, yes.

Mr. Hawkins: Well, then, your Honor, I think

he is entitled to

Mr. Korn: Your Honor, unless there is a foun-

dation laid that Mr. Copeland was an authorized

agent of the Spada Distributing Company at this

time, unless that is proved besides out of the mouth
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of this witness, I think that testimony is still hear-

say.

The Court: It is time for the afternoon recess,

so I [223] will excuse the jury for the afternoon

recess.

(Whereupon, the following proceedings were

had out of the presence of the jury) :

The Court: I think I should sustain the objec-

tion unless there is more substantial proof offered

that Copeland w^as an agent or officer or representa-

tive of the Spada Distributing Company.

Mr. Hawkins: The only further thing I could

suggest there, your Honor, is that Mr. Michaelis,

when he was on the witness stand, testified that Mr.

Copeland was an agent of the Spada Distributing

Company, Incorporated.

The Court : I didn 't remember that.

Mr. Hawkins: Because I was interrogating him

about this Identification 15, this contract form, and

he said, "Well, that is Mr. Copeland 's signature."

And I said, "Isn't he an agent of the company?"

and he says, "Yes, he is an agent of the company,

but he doesn't have a bank account or he can't draw

checks."

Now I rely on that testimony, as well as this wit-

ness' testimony, in making the offer.

The Court : I see.

Mr. Korn: Just a moment. May I see that,

please? Your Honor, this slip is dated 5-7-52, that

is. May 7, 1952. Mr. Michaelis' testimony was that



204 Tony Palmiero, et iix., vs.

(Testimony of Tony Palmiero.)

Mr. Copeland was a special agent for the purpose

of making certain purchases; [224] that he wasn't

even authorized to pay on account of purchases

made. There is no evidence in the case that on the

date in question, that Mr. Copeland was an agent of

our company, and I think the facts are he was not.

Was Mr. Copeland an agent or an employee of

our company during the first week of August of

19521

Mr. Fred Spada: If he would have deals, he

would always submit them to Howard.

Mr. Korn: Well, your Honor, without founda-

tion being laid on that, I would just object to it,

because there is no evidence that on this date he

was an agent of ours and this document is dated

May 7, 1952. If they want to call Mr. Copeland

and have Mr. Copeland testify on the matter and

qualify Mr. Copeland that he was an agent of ours

at that time, that is another thing.

The Court: Well, they wouldn't have to call the

agent necessarily to show that he was an agent. I

think this e^ddence that he was an agent earlier

in the same season, May of this same year, coupled

with Mr. Palmiero 's statement, I think would be

enough to admit the statements that he made re-

garding this particular matter under discussion, so

I will overrule the objection.

Now while I think of it here, I think, in order

to avoid confusion, that the exhibits should be the

exhibits of the party that offers them. The docu-
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ments may be [225] identified in the name of one

or the other party. Of course, there is no obliga-

tion to even offer them if the party doesn't see fit,

but they could be withdrawn at the conclusion of

the party's case. That wasn't done in this case,

but I think that it would be better to have these

exhibits that are identified in the name of the

plaintiff received in evidence as the defendants'

exhibits, because they are yours, you offered them

and they should bear your exhibit designation.

Mr. Hawkins: Yes, I think so.

The Court: I think that is the practice we have

followed here. I don't suppose it makes any differ-

ence.

Mr. Hawkins: Six and 7, then, should be de-

fendants' exhibits?

The Court: Yes.

Mr. Korn: Your Honor, as I understand the

rules, there is no need of taking an exception to an

overruling of my objection?

The Court: No.

Mr. Korn: That is the rule as we follow it, and

I understand it would be the same here.

Mr. Hawkins: Your Honor, I notice in the Dis-

trict Court rules that instructions should be filed

with the Court not later than the close of the first

witness for the defendant.

The Court: Yes. [226]

Mr. Hawkins : And I have ours ready, if counsel

has his ready for presentation.
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Mr. Korn: I have mine partially complete, your

Honor.

The Court: I haven't said anything about it

because, obviously, they would ])e no good to me
until the conclusion of the day's session anyway,

but I think I would like to have them or what you

have ready when we adjourn tonight, because if I

don't get them until you finish the testimony, I am
not fast enough to get them into shape and I would

have to keep the jury waiting until I went over

them and decided what to do about them.

Court will recess now for ten minutes.

(Whereupon, a short recess was taken, after

which the following proceedings were had in

the presence of the jury.)

Q. (By Mr. Hawkins) : What was it, Mr. Pal-

miero, that Mr. Copeland told 3^ou concerning this

letter of Mr. Michaelis"?

Mr. Korn: Your Honor, the Court understands

I have an objection?

The Court: Yes, that's right.

Mr. Hawkins: You may answer.

A. He just said that he thought that he had

written a letter.

Q. Did he tell you that he had seen the [227]

letter?

A. No, he didn't say that he had seen the letter,

he could swear what was in it or anything, but he

did think that it was written.
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The Court: I think that should be stricken and

the jury instructed to disregard it. It is merely a

conclusion of the witness from the other party.

Q. (By Mr. Hawkins) : Mr. Palmiero, after

Mr. Korn refused to deliver the packout slips to

you, did you make any further demands for the

packout slips'?

A. Not in person, only in my letter.

Q. The letter that you are referring to is Ex-

hibit 14? A. To Howard Michaelis.

Q. To Howard Michaelis'?

A. Yes, of August 8th.

Mr. Hawkins: You may examine.

Cross-Examination

By Mr. Korn:

Q. Mr. Palmiero, when Mr. Michaelis visited

you on your farm on August 5, 1952, that was in

the morning, wasn't it?

A. About eight o'clock in the morning, yes.

Q. Yes. And Mr. Clarke at that time was taking

potatoes off the field, is that correct, with the pack-

ing car?

A. Mr. Clarke wasn't taking them off, I sent

them in. [228]

Q. Oh, you sent them in with your trucks?

A. I had trucks hired, yes.

Q. Well, Mr. Michaelis saw those potatoes

loaded, didn't he?

A. Yes, he knew where they were going, or he
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knew that they were going. I don't know whether

he asked me where they were going or not.

Q. Well, as I understand it, you testified on

your direct examination that you told Mr. Michaelis

that you had sold those potatoes to the Packing

Clarke, is that right? To Pat Clarke, I mean?

Isn't that what you testified on direct examination?

A. Just now, you mean?

Q. Yes, in response to your counsel's question?

That is when you were talking to Mr. Michaelis out

on the farm on August 5th, on this morning of

August 5th? If you have any question, we will

have the record read, Mr. Palmiero.

A. I wish you would, please.

Mr. Korn: Well, then, your Honor, I think the

record should be read.

The Court: All right, we will have to wait.

Mr. Korn: Unless counsel wants to stipulate.

Mr. Hawkins: I don't recall his having testified

to that, your Honor, so I wouldn't stipulate [229]

to it.

The Coui-t (To the reporter) : Can you find that?

We will all have to stop talking.

Mr. Hawkins: I think it is already stipulated

in the record that he sold them to Mr. Clarke that

day, but I don't think he just now testified

The Witness: That is what I'm not sure of.

Q. (By Mr. Korn) : You are not sure whether

you testified

A. That's all, yes, I know, I admit, yes.

Q. Well, is it your present testimony, then, that
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you told Mr. Micliaelis on the morning of August

5th about eight o'clock in the morning, whenever

that was when he saw these potatoes being loaded

or whatever it was, that you had sold those potatoes

to Pat Clarke because of the fact that you weren't

satisfied with the prices that Slocum was paying

you? Isn't that your testimony?

A. Well, I say—you don't mean that I just

testified

Q. Just answer that yes or no and make your

explanation, sir.

Mr. Hawkins: I think counsel should clear up

whether he is asking what he just testified to.

The Court: Read the question.

(The question was read.)

A. I'm not clear on that yet.

Q. (By Mr. Korn) : Well, now
The Court: I don't know whether you under-

stand the [230] question or not. The question is

whether you told Mr. Micliaelis that. If you don't

remember, say so ; if you did, yes ; if you didn 't, no.

A. I don't remember for sure whether I told

him that they were going to Pat Clarke. If he

asked me, I'm sure that I would have told him.

Q. (By Mr. Korn) : Well, now, you just probe

your memory. Within a matter of an hour and a

half or so, you just testified as to this occasion of

your conversation with Mr. Michaelis on August

5th of 1952, and you probe your memory and

answer me as to whether or not in that testimony
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you stated that you told Mr. Michaelis on the

morning of August 5th on the occasion of your

meeting with him that you did sell some truckloads

or some potatoes to Patrick Clarke?

A. I believe I told Howard that I did sell some,

or I did haul some to Patrick Clarke or sell some

to Patrick Clarke, because I had been waiting to

get ahold of him and hadn't got no satisfaction out

of him. I think that is the way I answered it awhile

ago, and that I couldn't get together down there

with Mr. Slocum. Yes, I think that is the way I

answered it awhile ago.

Q. Yes. And that is, that you told Mr. Michaelis

on the occasion of this meeting that you couldn't

get together with Mr. Slocum on this price, you

had trouble with [231] price, and that when he

came out there and saw these potatoes being deliv-

ered and he told you they weren't being delivered

to the plant, then you told him whom you had sold

them to, Pat Clark, right; that is your testimony?

A. Yes, and I also told him that I

Q. Isn't that your testimony?

A. Pardon ?

Q. Is that your testimony now? You just said

''yes," and I ask you again, is that your testimony?

Mr.—excuse me, I am waiting for your answer, sir.

A. I don't remember whether that is just exactly

the way I stated it or not.

Q. Well, now, do you remember what you just

testified to within the past hour and a half on this
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very matter? That is what you told Mr. Michaelis

about this sale of potatoes to Pat Clarke?

A. I think I did tell him, yes.

Q. Yes. Now you want the jury to understand

that it is your recollection, it is your present recol-

lection, that you told that to Mr. Michaelis, and

that is that you sold these potatoes that were in

the field and being delivered to Pat Clarke? That

is what you want the jury to believe now? Now
will you answer that yes or no? [232]

A. Well, yes.

Q. Do you have any mental reservation on that

point now? A. Any what?

Q. I withdraw the question. Mr. Palmiero, you

remember that on—I thinly it was September 6th

—

I took 3^our deposition on the case and also the

deposition of Mr. Baxter and Mr. Chaffee took

some depositions ? We took them over at the County

Court House. You remember that, don't you?

A. Yes.

Q. And you remember a court reporter was

there, don't you? A. Yes.

Q. And you remember the court reporter asking

you to raise your right hand and be sworn? Re-

member that? A. Yes.

Q. Do you remember you were sworn?

A. Yes.

Q. Now is your recollection of past events better

as the events are longer in the past or as the events

are shorter in the past?

A. Most of the time it depends on the signifi-
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cance, that is, how much they stick in your mind.

Q. Yes. And, that is, sometimes an event that

occurred within a hour and a half, you just com-

pletely forget about it, and sometimes an event

that maybe occurred [233] a couple of months ago,

you remember very well*? A. That could be.

Q. Mr. Pahniero, I am going to show you a

deposition that you were examined on on Septem-

ber 6, 1952. You remember that matter?

A. Yes.

Q. And I ask you to read to the jury beginning

with line 16—15, rather—do you see that^

A. 15, yes.

Q. See that line ?

Mr. Hawkins: Your Honor, I think that coun-

sel should read.

The Court: Yes, I think it would be preferable

if you read it to him and ask him if that is what

he testified to.

Mr. Korn: All right.

Q. Mr. Palmiero, I am showing you a deposi-

tion, a transcript of a deposition that was tran-

scribed by Evelyn Howard, and on page 28—

I

think counsel has a copy of that deposition—on

page 28, line 15, I asked you this question—or,

rather, I think I better start with line 10 to give

the jury the context and give you the context.

The question is: ''And what did you say, that

you wouldn't deliver the potatoes, then?" That was

my question to you. Your answer: "I think that

is when I [234] told him that I wasn't going to
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deliver any more until I had seen Howard, because

I had done most of my dealings with Howard."

You remember that testimony, don't you?

A. Yes.

Q. And then a question: ''Did you tell him you

were going to sell to other people ? '

' And then your

answer: "No, I don't think I told him I was going

to sell to anyone else."

Do you remember that?

A. Yes. This is talking to Slocum, isn't it?

Q. All right, that is your understanding of it,

not to Michaelis? A. That's right.

Q. All right. Well, then, I will just read the

rest of it. Line 18: "Did you ever tell Howard
Michaelis that you had sold 60 or 70 tons to Pat

Clarke?" And your answer was: "Have I ever

told him?" And my question was: "Prior to this

time?" That is, September 6th. And your answer

is "No." And my next question was: "Have you

ever told that to Slocum?" And your answer

was "No."

Do you remember giving that testimony?

A. Yes, but did you mean prior to this time,

September 6th, or prior to that time that Michaelis

was out to [235] my place?

Q. Well, when was the deposition taken, sir?

A. In September.

I

Q. September 6th? A. Certainly.

Q. And you are now telling the jury that you

didn't know what I meant by that question, is that

;
correct ?
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Mr. Hawkins: Your Honor, I think I object to

that. That is not the proper way now for him to

ask a question of that kind. He can ask the witness

what he said on the witness stand now and read

to him the deposition as to what he said before,

and if there is any inconsistency, then the jury

may draw what inferences they wish from it. So

far, I haven't seen anything- that is inconsistent.

Mr. Korn: The jury can draw their own infer-

ence on that.

The Court: Yes, all right.

Q. (By Mr. Korn) : Now tell the jury whether

it is your present recollection that you told Mr.

Michaelis on the occasion of this meeting with him

on August 5, 1952, that you did or did not sell

potatoes to Pat Clarke.

Mr. Hawkins: I object, your Honor, on the

ground it is repetitious.

The Court: Let's see, I am not sure I got that

question. [236]

(The question was read.)

The Court: I think that is repetition.

Mr. Korn: I will withdraw the question then,

your Honor.

Q. Will you tell the jury how it developed that

you went down to Redmond, Oregon, to talk to Mr.

Michaelis in March or February, 1952, whenever it

w^as"? A. How did it develop?

Q. Why did you go down? «•
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A. I have done most of my dealings with

Howard Copeland—or Harold Copeland, excuse me.

The fact that he was being financed with Spada

Distributing, and I still wanted to deal with Harold

Copeland and wanted to plant spuds and knew that

they would finance the deal, that is how come I went

down there to get the finance, or to make arrange-

ments for finance on this potato crop.

Q. Had you tried financing with other people in

the Yakima Valley?

A. I never tried, but I could. That is, I knew

that I could, I had been offered other deals, yes.

Q. Why did you choose Spada?

A. I just said that I wanted to stay with Harold

Copeland, I wanted to keep dealing, I was satis-

fied with Harold Copeland, and I wanted to stay

through him.

Q. That is why you made a contract with [237]

Spada? A. More or less.

Q. Mr. Copeland wasn't a party to that contract,

was he? A. No.

Q. Were you satisfied with the performance of

the Spada Distributing Company under its market-

ing agreement with you up through May of 1952?

A. Up until

Q. Just answer that question, sir, up until May
of 1952? A. Yes.

Q. How did you get the seed and fertilizer for

your Section 34 that you were planting under the

crop marketing agreement?
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A. By arrangements that we had made in that

crop-growing agreement.

Q. Well, did you put

A. Did I put what?

Q. Well, you wanted potato seed; how did you

get if?

A. I went down to the warehouse and picked

it up.

Q. Whose warehouse?

A. Down to Harold Copeland's warehouse.

Q. And then who was charged with that, with

the cost of that? A. I was.

Q. You were charged? A. Yes. [238]

Q. Did you pay for it? A. No.

Q. Who paid for it?

A. I suppose Spada Distributing did.

Q. Don't you know that Spada Distributing paid

for it? Haven't you admitted it here in your pre-

trial order, sir?

A. Well, yes, my arrangements with them, but

then

Q. Didn't Mr. Copeland tell you that the Spada

Distributing Company paid for that?

A. Oh, sure, it is my understanding.

Q. Pardon? A. It was my understanding.

Q. Mr. Copeland told you that, didn't he?

A. Yes, and their name was on all these invoices.

Q. Well, I am just asking you to tell the jury

whether Mr. Copeland told you that the Spada Dis-

tributing Company paid for this seed that you

picked up and fertilizer that you picked up?

I
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A. Oh, I don't know as he mentioned it, I mean
mentioned it that way, no.

Q. Did he ever make a demand against you for

the payment? A. No.

Q. You know that Spada Distributing Company
has paid Mr. Copeland for all that merchandise

that you picked up, [239] don't you?

A. Well, I supposed that he had paid Mr. Cope-

land. I don't know about that either, no.

Q. Did you ever ask for any seed or fertilizer

or anything under the marketing agreement, any

products under the marketing agreement to assist

you in doing your farming there, that was ever

refused by the Spada Distributing Company?

A. No.

Q. You were perfectly satisfied with whatever

they were doing under that marketing agreement

up to during the month of April without question?

A. Yes, yes, I was satisfied.

Q. And during the month of May, 1952, you

were satisfied? A. Yes.

Q. And during the month of June, 1952, you

were satisfied, were you not? A. Yes.

Q. And during the month of July, 1952, you

were satisfied, were you not? A. Yes.

Q. You had no complaints against them?

A. Not a one.

Q. Now the first complaint that developed be-

tween you and the Spada Distributing Company

occurred in what manner? [240]

A. The price of potatoes.
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Q. That is, when it came to a matter of the

Spada Distributing Company paying you for pota-

toes that you were delivering to them, is that right ?

A. Yes.

Q. That is the first time a controversy ever

developed between you and the Spada Distributing

Company ? A. Yes.

Q. Do you know about what the price of Rus-

sets, U. S. No. 1, was for future delivery in August,

what that price was in May of 1952 in the Prosser

area*?

A. I couldn't say any certain price. There were

several prices, probably.

Q. Do you know whether farmer friends of

yours in that area were selling potatoes for future

delivery in August ; that is, in May of 1952, whether

they were selling potatoes for future delivery in

August ?

A. Yes, there was some talking about selling,

yes.

Q. And do you know that friends of yours made

such arrangements; isn't that right?

A. Yes, at least they said they did.

Q. They told you they did? A. Yes.

Q. And you know that farmer friends of yours,

grower friends of yours, told you that they sold

Russet [241] No. I's in May for delivery in August

at the rate of $45.00 a ton and $50.00 a ton, isn't

that right? A. Yes.

Q. Now you were even thinking about selling

potatoes, selling Russet potatoes and Rose White
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or Long White potatoes in May against future de-

livery in August, isn't that right?

A. You say did I?

Q. Yes. You were thinking about it, weren^t

you? A. I was thinking about it, yes.

Q. You were thinking about it pretty seriously?

A. Well, yes.

Q. Well, why?

A. Oh, I suppose the biggest reason was that

the year before, prices were so awfully low and

some of us got stuck with some awful cheap

potatoes.

Q. So that you figured

A. We were thinking about contracting a few

of them, yes.

Q. That is, you did. And for what reason would

you want to contract a few of them?

A. Well, when you contract any amount of crop,

I guess j^ou are assured of that much.

Q. That is, you are assured of a fixed price, a

contract price, isn't that right?

A. Yes. [242]

Q. So you were also thinking about contracting

some of these Long White potatoes at a fixed price

in May of 1952? That was going through your

mind? A. Yes, I had thought about it.

Q. You were seriously thinking about it, too,

weren't you? A. Yes.

Q. And you were talking to your farmer friends

about whether you should contract potatoes. Long
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Whites and Russet No. I's, at contract prices dur-

ing May, isn't that right?

A. Yes, we have discussed it.

Q. For instance, you and Mr. Crawford dis-

cussed it, didn't you? He is a good friend of yours,

is that right ? A. Yes, he is a friend of mine.

Q. And you and Mr. Williams discussed it. He
is a good friend of yours, isn't he? A. Yes.

Q. You discussed that matter, didn't you?

A. Yes.

Q. And then you knew that some of them, you

knew that Mr. Crawford made some contracts to

sell Rose White potatoes at contract prices in May
of '52, didn't you?

A. I don't know that he did.

Q. Well, didn't he tell you he did?

A. He might have talked about it. [243]

Q. Well, now, did he tell you that he did sell

some Rose White potatoes on contract basis?

A. I can't say that he did.

Q. Did he tell you whether he sold Russets on

a contract basis?

A. No, I can't say that he did.

Q. And you don't know of your own knowledge

whether he did? A. Pardon?

Q. You don't know of your own knowledge

otherwise whether he did? A. No.

Q. But you do know that other farmer friends

of yours in the Prosser and Pasco area and the

Yakima Valley area did sell potatoes in May for
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future delivery in August on contract price? You
know that, don't you?

A. Well, just from the talk.

Q. And from the talk, you know that that was

done, is that correct?

Mr. Hawkins: Your Honor, I think he is now
arguing with the witness.

Mr. Korn: All right.

Q. Now you tell us why you decided not to sell

any potatoes on a contract price.

A. There was so many different views on the

ceiling price, on the contract price, on whether they

were going to be [244] up or down, and so on;

therefore, the reason for stalling

Q. The reason what?

A. The reason for stalling on making up my
mind whether to go ahead and contract or not.

Q. Stalling until when?

A. Well, just waiting to see what would happen.

Q. That is, you would wait until June, is that

right, figured you would wait until June?

A. Wait until when I could make up my mind.

Q. But you never did make up your mind?

A. No.

Q. And why was that?

A. Oh, I don't know just how to explain that.

Whenever you are not quite satisfied with the deal,

I think you just hold back. You don't know just

exactly why, whether you are not satisfied with the

price or you think it is going to be more or—and

so forth.
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Q. At $50.00 a ton, less sorting, for U. S. No. 1

Russets, if you sold potatoes at that price, do you

have any margin of profit over your growing costs?

Mr. Hawkins: We object to this, your Honor.

This is getting pretty far afield.

The Court: Well, I will overrule the objection.

Mr. Korn : I think it goes to his intention, [245]

your Honor.

The Court: All right.

A. Yes, I can make some money at $50.00 a ton.

Q. (By Mr. Korn) : About how much can you

make per ton?

A. I don't know, I can't say by ton, can't answer

it that way, because it depends on the tonnage you

raise and the crop you get, the grade.

Q. Well, for instance, on your farm, you know

what you were growing there, you knew in May
how your crop was progressing, didn't you?

A. I might add that I know—I have heard of

farmers getting 80 and $85.00 for spuds and not

come out.

Q. That is, getting 85 per ton for potatoes and

losing money? A. That's right.

Q. And so you might have lost money, you fig-

ured, if you sold for $50.00 a ton?

A. Well, I didn't think that I would, no.

Q. Did you think you would make money at

$50.00 a ton for Russets ?

A. Well, I think that I would have, yes.

Q. What do you think you would have made?

A. Oh, that is quite a little calculation there.
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Q. Well, what does it cost you to raise a ton of

potatoes on your Section 34, do you know? [246]

A. No, I can't say by the ton, no.

Q. Is it about $20.00 a ton?

A. I can't say by the ton.

Q. By what method can you tell us?

A. You would have to figure the amount of

money you got in the crop, the rent you got to pay,

the crop you are going to pay, the crop you are

going to raise, the price you are getting, the grade.

Q. So knowing the price you are going to get,

you still can't tell us? How long have you been a

farmer of potatoes?

A. I have raised some potatoes since '46.

Q. And you can't tell us what you figured your

profit would have been at $50.00 a ton for Russets?

A. No, you just can't say that you could figure

what the profit is going to be.

Q. Do you know what it cost you to grow a ton

of Russets on your farm over in Section 34 in 1952 ?

A. No.

Q. You don't know? A. No.

Q. You haven't prepared your income tax re-

turn yet, have you? A. No.

Q. Now, Mr. Palmiero, I hand you Plaintiff's

Exhibit 2 and [247] under that 2-A. Will you take

that in your hand? You remember receiving that

Exhibit 2? A. This is 2 here?

Q. Yes, this is 2 here.

A. Yes, I remember getting this.

Q. Maybe we should unstapled these again for
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convenience. Here is Exhibit 2-A. You remember

receiving that? A. Yes.

Q. And do you remember receiving Exhibit 2?

A. Yes.

Q. Show the jury the condition that those two

exhibits were in when you received them?

A. They were attached.

Q. That is, they were attached in this manner

as one instrument (indicating) ?

A. That's right.

Q. And then after you received this instrument,

what did you do with it?

A, I detached the stub here.

Q. You detached this stub?

A. That's right.

Q. All right. That is, this Exhibit 2-A?

A. That's right.

Q. And this check. Exhibit 2, is dated May 28,

1952. Do [248] you remember when you received

that?

A. No, I can't say as to the date, but I imagine

I got it just a few days after that was mailed out.

' Q. Well, would it be about the 28th or 29th or

30th?

A. It couldn't have been the 28th, I don't think.

It could have been the 29th or 30th, 31st.

Q. Yes. And then did you read this Check No.

32 and this Voucher No. 32?

A. I glanced that over, yes.

Q. What do you mean when you say you glanced

it over?

I
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A. Well, I suppose you would first look at your

name here and the amount of money you got.

Q. Don't tell what you suppose you would do,

tell your best recollection as to what you did when
you received this check and voucher.

A. Well, that is what I did, I read it down

through here, down through the rest of it (indi-

cating) .

Q. You read the voucher part? A. Yes.

Q. You read this part: "The accompanying

check is in full settlement of advance on potatoes,

10 cars Russets US #1 ® $50.00 a ton less sort-

ing?"

A. No, I don't remember this; I remember see-

ing that (indicating).

Q. You don't remember seeing this printed por-

tion? [249]

A. It is there all right, I don't deny that now,

but then I don't remember reading it, I just glanced

down here and read this (indicating).

Q. I see. You read, "Advance on potatoes, 10

cars Russets US #1 ® $50.00 a ton less sorting,"

and "5 cars Long Whites US #1 ® $45.00," then

ditto a ton, "less sorting, delivery before Sept. 10th,

Prosser ace." You remember reading that, don't

you? A. Yes, I remember reading that.

Q. You read all of this when you got the check,

didn't you? A. Yes.

Q. And then you detached this voucher part, is

that right? A. That's right.

Q. And then there is a signature, "Tony Pal-
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micro/' on the check part. That is your signature?

A. That's right.

Q. You don't deny that, do you?

A. Not a bit.

Q. Then what did you do with the check? What
did you do with the check?

A. Well, what do you mean?

Q. Don't let me interfere with you. What did

you do with the check after you endorsed it?

A. Cashed it. [250]

Q. Where did you cash it?

A. At the bank.

Q. And what bank did you deposit it to?

A. Prosser Bank.

Q. Now you see on the back of this check a rub-

ber stamp, ''Pay to the order of any bank, banker

or trust Co., prior endorsements guaranteed, May
29, 1952?" You see that? A. Yes.

Q. So then would it be your testimony that you

admit that you signed this check and deposited it

on May 29, 1952?

A. Well, if that is the date on there, that is the

date I must have cashed it, yes.

Q. Well, do you deny that that is the date on

there ?

A. May 29th, that is what it says here, yes.

Q. All right. Then what did you do with this

voucher part after that time?

A. I put it in my files, throwed it in my desk.

Q. You put it in your file. What kind of a file

do you have for that sort of thing?
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A. Not a very good one.

Q. Well, we all have bad files, probably. I know
I do. But tell the jury what kind of a bad file you

have got.

A. I got a desk drawer and everything I want

to keep toward income tax, and so on, I just throw

it in there [251] imtil the time comes that I want

to use them.

Q. I see. And you did the same thing with the

crop growing agreement, is that right?

A. Yes.

Q. Then after you received that voucher, Mr.

Palmiero, did you ever discuss that with Mr. Mich-

aelis in, oh, June of 1952?

A. Discuss that when?

Q. June, 1952? A. No, I didn't.

Q. Did you ever discuss it in July, 1952?

A. No.

Q. Did you ever discuss it with Mr. Slocum at

any time after you got that voucher?

A. Not that I can remember of.

Q. You know you didn't, isn't that right?

A. Yes.

Q. And you know that you didn't discuss that

voucher or the contents of that voucher with any-

one connected with Spada Distributing Company,

certainly not, until the morning of August 5, 1952?

A. That's right.

Q. That is correct, isn't it?

A. That's right.

Q. Did you figure that those 10 cars of U. S.
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No. 1 Russets [252] at $50.00 per ton, less sorting',

meant anything?

A. Not especially to me, no.

Mr. Korn: Your Honor, may I pass that

voucher to the jury for their examination at this

time?

The Court: All right.

(Document to jury.)

Q. (By Mr. Korn) : Did you figure that the 5

cars of Longwhite U. S. No. 1 at $45.00 per ton,

less sorting, meant anything to you?

A. Not to me.

Q. Didn't mean a thing to you. Did you figure

that the words on there, ''delivery Sept. 10th"—or

*' delivery before Sept. 10th"—did that mean any-

thing to you I A. No.

Q. Not a thing. And then you didn't inquire of

anybody from the Spada Distributing Company as

to what that meant ? A. No.

Q. You just figured it meant nothing, is that

right? A. Yes.

Q. You deny, do you not, that you had an agree-

ment, an oral agreement, with Mr. Michaelis of the

Spada Distributing Company with respect to 10

cars of Russets, U. S. No. I's, to be sold by you,

to be purchased by Spada Distributing Company

at $50.00 per ton, less [253] sorting?

A. You say did I deny it?

Q. Yes? A. Yes.

Q. You do deny, do you not, that you had any

fl
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oral agreement with Mr. Michaelis whereby you

w^ere to sell and he was to buy on behalf of Spada

Distributing Company five cars of Long Whites,

U. S. No. I's, at $45.00 a ton, less sorting?

A. Yes.

Q. You deny that! A. Yes.

Q. You deny you ever had such an agreement

with Mr. Michaelis'? A. Yes.

Q. When did you first decide that you wanted to

see Mr. Michaelis after you started digging your

potatoes ?

A. Well, the first, on the first count, I wanted to

know what

Q. No, I asked you when.

A. When did I decide?

Q. Yes, sir?

A. Oh, excuse me. I would say that I started

asking Mr. Slocum about when Howard was going

to be over there, I would say anywhere from a

week, right around a week [254] before I did dig,

maybe ten days, because I was planning to dig

really at the first of that week, so that would

throw it up maybe about ten days of where I actu-

ally dug.

Q. About a week before you started to dig, you

started to dig potatoes about the first of August,

1952?

A. I started to dig the 1st of August.

Q. And you told Mr. Slocum you wanted to see

Mr. Michaelis about a week before you started

digging, right?

A. That, I was asking about him, when he was



230 Tony Palmiero, et ux., vs.

(Testimony of Tony Palmiero.)

going to come over, and so on. I wanted to see him,

yes.

Q. Why did you want to see him?

A. Because I was getting—it was about time I

was ready to dig spuds and I wanted to talk to him

about the digging.

Q. About what? About the price?

A. About the price.

Q. What price? A. The digging.

Q. What price? A. Market price.

Q. Well, Mr. Palmiero, you had been selling

potatoes for six or seven years past as a grower,

hadn't you? A. Yes.

Q. Tell the jury whether or not there is a flucta-

tion in [255] the price of potatoes to the grower

from day to day? A. There is.

Q. All right. Now did you want to talk to Mr.

Michaelis about these contract prices?

A. No.

Q. Not about those at all? A. No.

Q. You didn't want to talk to Mr. Michaelis

about being relieved from that contract, did 3^ou?

A. No. I suppose we would have brought it up,

how come I got the voucher on that. AVhen we had

a talk, the first thing I wanted to see him about

was about digging.

Q. Well, now, why do you say the voucher

would have been brought up, if you say it didn't

mean anything to you?

A. Oh, I would have probably asked him why

I did get it.
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Q. That is, you would have asked him now
about, oh, the third week or so in July of 1952, you

would have asked Mr. Michaelis at that time why
you got the voucher; is that your testimony?

A. I would say I imagine I would have.

Q. Yes. That is your mental frame that you are

now telling us about you would have been in at that

time. Now tell the jury why you would have dis-

cussed that with Mr. Michaelis then.

A. Well, I would have asked him what it meant

as far as I [256] was concerned.

Q. I see. Why? You just testified it meant

nothing as far as you were concerned.

A. It didn't mean anything as far as I was con-

cerned.

Q. Then why would you have asked him what

it meant?

A. I suppose to clarify it before we did dig.

Q. Clarify it to whom? A. Between us.

Q. Well, if it meant nothing to you, why would

you have to clarify anything to him?

A. Oh, I think there is a time that maybe a little

doubt might arise in your mind and you want to

bring something out.

Q. That is, if he hadn't mentioned this voucher

to you then, it is your testimony to the jury that

you would have mentioned this voucher to him, dis-

cussed it with him, to find out what it meant?

A. I don't think if he hadn't mentioned it, I

probably wouldn't have mentioned it either.
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Q. I see. It would only have been had he men-

tioned it? A. I think so.

Q. And then you would have told him what

you understood it to mean? A. I think so.

Q. Are yon sure now that Mr. Slocum did not

tell you on or [257] about July 31, 1952, that it was

agreeable to the Spada Distributing Company that

the first day's digging, that is, on August 1, 1952,

would come in under the marketing agreement and

at prevailing market prices, and that from then on

until the contract cars had been paid, that you were

to deliver to them under the contract ?

A. May I have that question again, please?

(The question was read.)

A. Yes, I'm sure.

Q. You are sure of what ?

A. I'm sure that we decided or we agreed, Slo-

cum and I agreed, that the first day would be dug

at the price of $80.00 a ton, 80 and 50, and he never

did mention, he never did say anything about the

voucher or this deal here as for Monday's delivery.

In fact, we absolutely decided between us that they

would be $80.00 a ton or more.

Q. On what date? A. On Monday, the 4th.

Q. Did you decide that on Friday?

A. Saturday.

Q. You decided that on Saturday, August 2nd?

A. We probably talked about some on that Fri-

day, but we definitely decided Saturday that I

would get $80.00 Monday. [258]
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Q. Did you discuss with Mr. Slocum at all the

matter of your contract cars with the Spada Dis-

tributing Company?
A. I don't think I had any reason, no, I didn't

have any.

Q. You never discussed it with Mr. Slocum?

A. No.

Q. When did you and Mr. Slocum decide the

price of the potatoes that you delivered to the

plaintiff on August 1st?

A. I would say we had a definite answer on that

the day before.

Q. That was July 31st? A. Yes.

Q. You and he agreed at $80.00 per ton for No.

I's? A. Yes, 80 and 50.

Q. 50 for the No. 2's? A. That's right.

Q. After July 31, 1952, when did you first decide

thereafter that you wanted to see Mr. Michaelis?

A. After July ?

Q. July 31, 1952?

A. I couldn't say, I couldn't state no specific

date on that.

Q. Well, with reference to August 1st, did you

decide that you wanted to see Mr. Michaelis before

that date or after that date? [259]

A. Before that date.

Q. And for what purpose?

A. Arranging to market my potatoes.

Q. Weren't you satisfied with marketing through

Mr.—or working with Mr. Slocum?

A. Never have.
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Q. You never have been satisfied ?

A. No, sir.

Q. Did you work with Mr. Slocum in 1952?

A. We are talking about 1952.

Q. I'm sorry, I mean 1951?

A. I think at sometimes I had to, yes.

Q. Didn't you deliver potatoes to the Copeland

Warehouse in 1951? A. Yes.

Q. And did you deal with Mr. Slocum in con-

nection with those deliveries in 1951?

A. I think that I had most of it to do with

Harold Copeland.

Q. Did you have anything to do with Mr. Slo-

cum in 1951 on those deliveries?

A. Only in so far as papers are concerned, I

suppose that he wrote out my checks.

Q. He wrote out your checks for what?

A. For the potatoes.

Q. Whom did you sell them to? [260]

A. Well, in '51 I knew that—or I pretty well

knew that Spada Distributing was also getting the

potatoes, but Harold Copeland was handling most

of the affairs in that way.

Q. Well, who settled with you on price?

A. You mean what I was to get for the potatoes ?

Q. Yes?

A. I think Harold Copeland did.

Q. Did Mr. Slocum at any time in 1951 settle

with you on the price of the potatoes that you de-

livered ?

A. I believe he did, because
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Q. All right, just a moment. On how many occa-

sions, your best recollection now?

A. Golly, I couldn't say.

Q. Well, would it be more than two?

A. Not more than I had to, because I never was

satisfied in dealing with him. That is why I kept

going back to Harold Copeland all the time.

Q. Whenever you did deal with Mr. Slocum,

your were dissatisfied, is that right?

A. That's right, I like Mr. Slocum and all that,

but then I just can't—I just can't deal with him as

far as price of potatoes is concerned.

Q. And that was your experience in 1951?

A. It goes back farther than that, ever since he

ever [261] worked for Mr. Copeland.

Q. Can you state any instances w^here you dis-

agreed with Mr. Slocum as to price on potatoes that

you delivered to the Copeland Warehouse in 1951?

A. Oh, I can't put my finger on just any specific

instance, but I do know there was times, quite a

few times, when we argued the price and I always

figured that he was dragging his feet a dollar or

two or so.

Q. That is, you always go around and check

with the prices are, don't you? A. Yes.

Q. After you deliver? A. Yes.

Q. You try to find out what the highest price

is and what the lowest price is, don't you?

A. That's right, an average.

Q. You always figure you want the highest price,

isn't that right? A. No, no.
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Q. Not always f A. No.

Q. I see. Didn't you tell Mr. Slocum that you

wanted to see Mr. Michaelis because you wanted to

get—work out some kind of an arrangement to get

out of these contract cars? [262] A. No.

Q. When is the first time that you knew the

price for which you were being paid for the pota-

toes that were delivered, for the potatoes that you

delivered to the Copeland Warehouse for the plain-

tiff, on August 4, 1952?

A. When was the first time that I knew what I

was getting for them, is that right?

Q. That is correct.

A. Not until you wrote me that letter.

Q. Yes? A. On August

Q. That is the letter of August 6, 1952?

A. 6th.

Q. Or is it August 7th? I may be incorrect on

that date. A. No, I think it is August 6th.

Q. That is this Plaintiff's Exhibit 5, and that

is this letter (indicating). It is dated August 6th.

And this is the first time that you knew what Spada

Distributing Company was paying you for those

potatoes that you delivered on August 4th to Spada

Distributing Company, is that correct?

A. Yes.

Q. Up to that time, you didn't know whether

you were selling them for $5.00 a ton for the U. S.

No. I's, or [263] $50.00 or $80.00 or $85.00, or what

it was?

f
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A. Up to that time, I knew the agreement was

for Monday for $80.00.

Q. With whom?
A. With Mr. Slocum. The reason I didn't know

what I was getting for them was because I never

did get the packout, didn't know what I finally

wound up with.

Q. When did Mr. Slocum agree with you at

$80.00? A. Saturday.

Q. And that was for delivery on Monday?
A. Yes.

Q. Was there a market on Saturday for pota-

toes ?

A. Why, sure, there was. There was potatoes

being bought and sold Saturday.

Q. And Mr. Slocum knew what the price was on

Saturday? A. Why, he had ought to know.

Q. And he told you that he was going to pay you

$80.00 for potatoes on Monday?

A. That's right.

Q. And what did you say?

A. He said $80.00 or better on Monday.

Q. And what did you say?

A. Well, I just said that I would deliver Mon-

day and see how it come out.

Q. I thought you said you agreed at $80.00 on

Saturday for [264] the Monday delivery?

A. I agreed that it would be $80.00 or better.

Q. All right. And then when is the next time

you discussed the matter of price with Mr. Slociun ?

A. Right after digging Monday, in the forenoon.
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Q. And what was that discussion I

A. Well, that is when I found out that he was

only paying me the $80.00 when they were 85 and

86 Saturday.

Q. Did he tell you that that is what you were

going to be paid for the Monday's delivery'?

A. Well, he said $80.00 or better, whatever the

market is for that Monday, yes.

Q. Eighty

A. That is the agreement.

Q. Pardon ?

A. That is the agreement that—the prevailing

market price at the time of the delivery of the pota-

toes.

Q. Well, I am asking you what Mr. Slocu.m told

you you were going to be paid for Monday?

A. It was at least 80 and maybe better. What-

ever the market would be.

Q. And that was agreeable with you?

A. Sure.

Q. That is, 80?

A. Whatever the market would be. [265]

Q. So if the market was 85 on that day, that is

what you were to be paid, right ?

A. Right, yes.

Q. And you had no disagreement then on Mon-

day with Mr. Slocum ?

A. Not Saturday; I had a disagreement with

him on Monday because he said he w^as paying me

off at 80.

Q. I thought you said that on Monday he told
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you that he was going to pay you $80.00 or better,

whatever the market was?

A. I said that he said that Saturday.

Q. Oh. And then Monday, did you and he come

to an understanding as to what you were to be

paid? A. Well, he just stuck at the $80.00.

Q. Well, what did you say?

A. Well, I wasn't satisfied.

Q. And what did he say?

A. He said that that is what he understood was

the market.

Q. Did he say he would not go above 80?

A. I think he did. I think that he said he would

pay me off at the 80.

Q. And that was all he would pay you off at?

A. Yes. And then I asked him, ''How about to-

morrow?" He said, "Well, it would still be about

80." Well, then, I knew better than that for the

Tuesday because the [266] market was going up.

Q. What time did this conversation about what

you were to be paid occur between you and Mr.

Slocum ?

A. What time when? Monday or when?

Q. What time on Monday?

A. Just before noon, around ten, eleven o'clock.

Q. Where did it occur?

A. In the warehouse.

Q. Who was present? A. Slocum and I.

Q. Did he know at that time how many potatoes

you had delivered to him?

A. I would say that he would roughly know
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right at the time, right at that time. By afternoon,

he would know exactly how much.

Q. But at that time, did he know ? You made a

pretty heavy delivery, didn't you, on Monday?
A. Yes.

Q. Did you then tell Mr. Slocum again that you

wanted to see Mr. Michaelis ?

A. Yes, and I told him when he first—as soon

as he come in that I absolutely wanted to see him.

Q. And then you saw Mr. Michaelis the follow-

ing day, is that right ?

A. No, I saw him that evening. And he came in

early enough [267] to come out and see me.

Q. And did you discuss price with him that eve-

ning? A. I didn't get a chance to.

Q. Then did you see him the next morning?

A. Yes.

Q. And that was over at the farm, your farm?

A. Yes.

Q. That was about eight o'clock in the morning?

A. Yes.

Q. Did you tell Mr. Michaelis on that occasion,

that is, on August 5th, early in the morning when

you had this meeting with him, that you would not

deliver any potatoes to Spada Distributing Com-

pany at $50.00 a ton for Russets or $45.00 a ton for

Long Whites, U. S. No. I's, less sorting?

A. I think that I told him that I didn't agree

to deliver for that, yes.

Q. And did you tell him you would not deliver

such potatoes to Spada Distributing Company at

such prices? A. Yes.
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Q. Did 3^ou tell him that you did not have any

agreement to deliver 10 cars of U. S. No. 1 Russets

to Spada Distributing Company at $50.00 per ton,

less sorting? A. Yes.

Q. Did you tell him that you did not have an

agreement [268] with Spada Distributing Company
to deliver to that company five cars of Long Whites,

IT. S. No. I's, at $45.00 a ton, less sorting?

A. Yes.

Q. And did you tell him that you would not de-

liver any such potatoes at such prices to Spada

Distributing Company? A. That's right.

Q. Now Mr. Michaelis told you that he had this

agreement—or that you had this agreement with

Spada Distributing Company, though, didn't he?

A. He asked me about it; he didn't tell me.

Q. Oh, he inquired of you as to whether or not

there was such an agreement, is that right?

A. He asked me, ''How about these five cars?

How about the ten cars?" That is the way he asked

me.

Q. And what did you say to that?

A. I think I asked him what he meant.

Q. And then what happened?

A. That is when I told him that I didn't have

that agreement.

Q. And then did he tell you about this voucher

and discuss this voucher with you on the spot then?

A. That is about all he said about that. That is

about all he said about this price on the 45 and

$50.00. [269]
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Q. He discussed the voucher with you, too?

A. No.

Q. Did you tell Mr. Michaelis that you would

not deliver any more potatoes to the Spada Distrib-

uting Company unless you got a paper from the

Spada Distributing Company or from Mr. Mich-

aelis to the effect that the Spada Distributing Com-

pany would pay you prevailing market prices for

all potatoes that you delivered to it, and that Spada

Distributing Company would have to waive any

rights or claims it had to these 15 cars at contract

prices ?

A. I didn't say anything about waiving any

rights about anything. I only stated that I wanted

him to write me a letter to assure me so that I

wouldn't have any more controversy with Sloeum.

Q. Well, what was to be put in that letter?

What did you ask that he put in that letter?

A. I think I asked him in these words: 'Must

state that I am to get prevailing market price for

the potatoes that I deliver on the day that I deliver

them." And I wasn't expecting the highest price

nor I didn't want the lowest price.

Q. Didn't you already have that in your market-

ing agreement? A. Yes. [270]

Q. Why did you want it again?

A. Because I wasn't getting it.

Q. Well, what to your mind would this paper

have added to what you already had under the

marketing agreement ? That is, under the marketing

agreement, you may recall, it says in Paragraph 5
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of the marketing agreement: ''Second party agrees

to purchase at the then prevailing market price the

l)otatoes grown upon the aforedescribed real prop-

erty during the regular 1952 potato marketing sea-

son." You see that, don't you?

A. That's right.

Q. And you knew that was a part of the market-

ing agreement, didn't you? A. Oh, yes.

Q. You knew^ that was a part of the marketing

agreement when you talked to Mr. Michaelis on the

morning of August 5, 1952? A. That's right.

Q. Why did you want more paper?

A. To settle the argument on the question that

Slocum wasn't paying me the market price.

Q. What did you want to be put on this piece

of paper that was different from w^hat is in this

paragraph, and that is that you were to be paid

prevailing market price for all these potatoes that

you delivered to Spada? That [271] was already in

there. Did you want Mr. Michaelis to put in this

paper that Mr. Michaelis would just stay at Prosser

and that he would see to it that you got prevailing

market price and that he would figure what you

were to get as prevailing market price because you

didn't want to deal with Slocum?

A. To my understanding at the beginning of the

season

Q. Kindly just answer that question, and then

you make your explanation.

A. I can't without making my explanation.
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Q. Well, then, you go ahead and make your ex-

planation.

A. It was my understanding that I was to do my
dealing with Howard Michaelis.

Q. Yes. So then, as I take it, you wanted this

paper to say, ''Spada Distributing Company is

going to pay me, or pay Mr. and Mrs. Tony Pal-

miero, prevailing market prices for all potatoes de-

livered by me, or by me and Mrs. Palmiero, to Spa-

da Distributing Company, and Howard Michaelis

is going to be at the Copeland Warehouse and to

decide what that prevailing market price would

be?" Is that what you wanted in that paper?

A. Well, I don't suppose—I didn't ask him that

he had to put in the paper that he had to be there

at the warehouse, but I did leave it up to him to

find out what the prevailing market price was and

set it, rather than [272] to have Slocum set it at

any price that he wanted to put it.

Q. Well, then, why did you want more paper

from Mr. Michaelis? Why didn't you just tell Mr.

Michaelis that what you wanted to be done was for

Mr. Michaelis to set the prevailing market price

and you would be satisfied?

A. I don't suppose that he could have stated it

right there while he was talking to me and said that

any certain price would be the price that I would

get for the next several days.

Q. Does it say any place in this crop marketing

agreement that Mr. Michaelis was to decide what

the prevailing market price was ?
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A. No, it don't say that Howard had to, no.

Q. You trusted Howard, didn't you?

A. Yes.

Q. Still trust him, don't you? A. Yes.

Q. But you say that his testimony with regard

to his conversation with you on August 5th is not

correct, is that correct?

Mr. Hawkins: Well, your Honor, I object to

that question.

The Court: I think that is argumentative. Sus-

tain the objection. [273]

Q. (By Mr. Korn) : You can't give any rea-

son, can you, for asking for this piece of paper

from Michaelis?

A. I don't know why I can't.

Q. Well, then, what is it?

A. Well, August 1st I was paid $80.00 and I

knew they were a little bit better than $80.00. On
August 4th I was paid $80.00, or supposed to have

been paid $80.00 or better, and he told me that I

was being paid at $80.00. Should I be satisfied with

that when I knew they were 85 and 86?

The Court: That is a rhetorical question, we'll

assume.

All right, I think it is time to adjourn here.

Court will adjourn until tomorrow morning at 10:00

o'clock.

(Whereupon, the trial in the above cause was

adjourned imtil 10:00 o'clock a.m., Wednesday,

February 25, 1953.)
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The Court: In looking over the proposed in-

structions submitted by the parties here, it occurred

to me that most of these questions that I think will

be decisive of the lawsuit are questions of law, and

that there were surprisingly few question of fact, it

seemed to me, to be decided by the jury as the ar-

biter of the facts. I was particularly impressed by

the fact that if I gave the requested instructions of

the defendant, it would be a useless gesture sub-

mitting the case to the jury, because they would

decide the lawsuit.

Now it seems to me, in view of the turn that the

case has taken, that it would be the easiest, perhaps,

and the best method to pursue here to submit a

special verdict to the jury in the form of inter-

rogatories to be ansAvered by them. [275]

* -x- *

I might say that in view of the fact that the

Court has had such a hard time making up its

mind whether a special verdict or general verdict

should be given, that I will not raise any objection

to the form of your proposed instructions and will

consider them as being worded to fit with the spe-

cial verdict, and it won't be necessary for you to

reword any of these. If there is anything in here

that should apply, should be given under a special

verdict, I will give it, even if it is necessary to

rephrase it, and you will not be precluded from

making any objection to any failure to submit any

issue of law that is contained in your instructions
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because of the form of them, being put in the form

of a general verdict. I think that is only fair in

view of the fact that I have changed my mind at

this late date.

If there is no further comment then, you can

bring in the jury. [281]

TONY PALMIERO
a defendant herein, having previously been sworn,

resumed the stand and testified further as follows:

Cross-Examination

(Continued)

By Mr. Korn

:

Q. Mr. Palmiero, when you and your counsel,

Mr. Chaffee, discussed the contents of a letter that

you wrote to the plaintiff on August 8, 1952, and

then finally that letter was drafted, it was done

after your consultation with Mr. Chaffee, isn't that

correct %

A. After which consultation with Mr. Chaffee,

Mr. Korn?

Q. After your consultation with Mr. Chaffee?

A. Well, you mean

Q. Maybe I can assist you on that, Mr. Palmiero.

That is your Exhibit 14. Your counsel showed you

this exhibit, Mr. Palmiero, and this is your signa-

ture ? A. Yes.

Q. And this is your, letter? A. Yes.

Q. And you conferred with Mr. Chaffee on this
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matter, did you not, before the letter was drafted

by Mr. Chaffee ? You read the letter over then care-

fully? A. Yes.

Q. Before you signed it, did you not?

A. Yes. [283]

Q. And you are willing to stand, are you not,

on everything that is contained in that letter as

being correct and truthful? Mr. Palmiero, if you

want to read this letter from beginning to end

to answer that question, you certainly have that

privilege.

A. Well, I believe the only doubt that there

would be, if there would l)e any, would be maybe

the calculations on these figures here.

Q. Yes. That is, there might be some error in

the calculations? A. Probably, yes.

Q. And if there were, that would be something

of which you would take exception'; that is, if that

were in error, then that would be the only error

that you would conceive as being in that letter?

A. Yes.

Q. But insofar as paragraph No. 1 is concerned,

let us say—that begins on page 1 and then goes

over to page 2—there is no question in your mind

but that that is correct?

A. That is all right.

Q. And that represents your state of mind, cor-

rectly represents your state of mind, at the time

you signed this letter, is that correct? You may

just read paragraph 1 and then we will go through

the rest of the letter. [284] There is no question

I
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in your mind, is there, that everything in para-

graph 1 is correct and represents the correct state-

ment of your state of mind at the time you signed

this letter? A. That part is all right.

Q. You have no hesitancy on that, do you?

A. No.

Q. Now, then, I refer you to paragraph No. 2

on page 2 of that letter, and with reference to that

paragraph, is there anything in there that is inac-

curate? A. I don't think so.

Q. Is there anything in there that does not rep-

resent your true state of mind at the time you

signed this letter? A. That is all right.

Q. You have read it carefully? A. Yes.

Q. And there is no question about it in your

mind now? A. No.

Q. Now paragraph No. 3, you read that care-

fully, please.

The Court : Is it necessary to go over this para-

graph by paragraph? He says that he talked with

his lawyer; the lawyer wrote it, and he read it and

signed it. I presume he subscribed to it, it may be

assumed, unless you have something in particular

you want to call to his attention.

Mr. Korn: I do, your Honor. [285]

The Court: Well, Avhy not call it to his atten-

tion, and not sit here and have him read that letter

paragraph by paragraph? He has probably read

it a dozen times before he came into court here.

Q. (By Mr. Korn) : You feel the same way

about paragraph 4 and paragraph 5 and paragraph
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6 and paragraph 7? Read that, and does that rep-

resent your true state of mind at the time you wrote

that letter and signed it?

That paragraph says: ''In the event you fail

and/or refuse to furnish me with sales statement

and check for balance due, I shall consider that

you have breached said contract on your part and

that I am under no further obligation to make

delivery of potatoes thereunder."

That represented your true state of mind at the

time you signed that letter, is that correct?

A. Yes. And the fact that I figured you had

already breached it even before I wrote this letter.

Q. Yes, but does this represent your true state

of mind at the time you wrote it?

A. Yes, that is all right.

Q. It did. When did you first sell potatoes from

your field to someone other than Spada Distribut-

ing Company?

A. Tuesday morning, August 5th.

Q. At what time in the morning? [286]

A. August 5th.

Q. At what time ?

A. I would say about six o'clock.

Q. And when you sold those potatoes, had you

first offered them to Spada Distributing Company?

A. Yes.

Q. You had? A. Yes.

Q. To whom? A. Slocum.

Q. When?
A. In our agreement that I would deliver Mon-
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day and on through the week at the market price,

the definite market price was set for Monday at 80

or better, depending on the prevailing market price,

and so on through the week.

Q. Well, when did you offer to deliver those

potatoes that you sold to Pat Clarke on the morn-

ing of August 5, 1952, at the hour of six o'clock,

when did you first offer to sell those potatoes to

Mr. Slocum before you sold them to Mr. Clarke?

A. It was Mr. Slocum 's understanding that I

was to

Q. Just answer that question, please. When
A. When did I first decide what, now?

Mr. Korn: May we have the question [287]

read?

(The question was read.)

A. I would still have to say that

Q. Sir, will you kindly answer when you said

that to Mr. Slocum?

Mr. Korn: Your Honor, I believe I am entitled

to that answer, and then if he wants to make an

explanation, I think it can be done. Certainly, your

Honor, the rule was the same with regard to Mr.

Michaelis.

The Court: Well, can you answer that directly,

Mr. Palmiero?

A. I don't think I can.

Q, (By Mr. Korn) : Why not?

A. Because the agreement was made
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Q. I am not asking you about any agreement.

Mr. Hawkins : You asked him why not. Let him

explain, counsel.

The Court: Yes, make your explanation. Why
not?

A. The day before the first agreement was made
definitely for the 1st. That was definitely, because

we argued that out, the price that the potatoes were

supposed to be paid for on the 1st.

All right, Saturday we agreed, or he said that he

would pay the $80.00 or better, whatever the market

price was.

Mr. Korn: Your Honor, may I state [288]

A. Now Saturday

Mr. Korn: Just a minute

Mr. Hawkins: Let the witness answer, counsel.

He is answering your question.

Mr. Korn: Your Honor, I asked the witness

when he made the statement to Mr. Slocum, and

now he is giving us a history, an entire history of

everything he has testified to.

The Court: Well, of course, the trouble between

you is that you are taking one view and he is taking

another. You are asking when he offered these

specific potatoes.

Mr. Korn: That is correct, your Honor, and I

think I am entitled to an answer.

The Court: His answer is that he offered them

generally in the general arrangement and they

didn't accept them under his terms. You are talk-

ing about two different things, that is obvious.
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Go ahead with the examination.

The Witness: I have finished my explanation?

The Court: I don't think it is necessary. We
will try again with some more questions, see if you

can't get together better.

Q. (By Mr. Korn) : Mr. Palmiero, did you tell

Mr. Slocum on August 4, 1952, that you would not

deliver any more potatoes to Spada Distributing

Company until you talked to Mr. Michaelis? [289]

The Court: What was that date now?

Mr. Korn: August 4th.

The Court: Oh.

Mr. Korn: That was Monday. August 4th is

Monday, 1952.

Q. Did you hear the question, sir? Do you hear

me, sir?

A. I hear you pretty well. I don't always under-

stand exactly what you want, and if you would

Q. Don't testify as to what I want; testify as

to what you know, sir.

A. Well, the question you are asking, then?

May I have the question again?

(The question was read.)

A. I did tell Mr. Slocum that I wasn't satisfied

with the price and that—and that I did want to see

Mr. Michaelis.

Q. Sir, is my memory wrong or bad when I tell

you that it is my recollection that yesterday you

testified on the witness stand in response to ques-

tions by your counsel that you told Mr. Slocum on
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August 4th that you would not deliver any more

potatoes to Spada Distributing Company until you

talked to Mr. Michaelis?

Mr. Hawkins: Now the question is whether Mr.

Korn's memory is bad. I think that is immaterial,

your Honor.

Mr. Korn : If he would answer it, then we would

ask [290] him for his explanation, counsel.

Q. Let's rephrase the question to you: Tell the

jury whether you testified yesterday on your direct

examination that you told Mr. Slocum on August

4, 1952, that you would not deliver any more pota-

toes to Spada Distributing Company until you

talked to Mr. Michaelis.

A. On that particular count, I don't even know,

I am not even sure that you—that that question was

put to me just like that.

Mr. Korn. Well, would you read the question,

please ?

(The question was read.)

Q. Can you answer that yes or no? Can't you

answer that yes or no, sir? Is there anything about

that question you don't understand, sir?

A. I don't think that I was asked that question

yesterday just like that.

Q. Well, was it asked in any other way that bore

on the fact as to whether you told Mr. Slocum on

August 4, 1952, that you would not deliver any more

potatoes to Spada Distributing Company until you

talked to Mr. Michaelis ?
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A. I think that I did tell Slocum that I wasn't

satisfied and wanted to get it straightened out with

Howard, yes.

The Court. The question is whether you testified

to that yesterday; isn't that what you asked? [291]

Mr. Korn: That is the question.

The Court: What he is asking is whether you

testified to that on this witness stand yesterday.

A. Well, I'm not even sure that I said that.

The Court: You don't remember that?

A. No.

The Court : All right, another question.

Q. (By Mr. Korn) : Did you tell Mr. Clocum

on August 4, 1952—that is a Monday, you remem-

ber, you delivered potatoes on Monday—did you tell

him on that date that you would not deliver any

more potatoes to Spada Distributing Company until

you talked to Mr. Michaelis?

A. I think I did.

Q. Do you think you might not have ?

A. I'm pretty sure that I did tell him I wasn't

satisfied and that I had to see Howard, and I told

him to have Howard definitely come out and see me
as soon as he got in.

Q. And now you say you think you did tell him

that you would not deliver any more potatoes until

you saw Mr. Michaelis ?

A. Well, I know I did tell him that, but the

fact

Q. What was that?
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A. I didn't know whether I told you that yes-

terday or not. That is what I am in doubt [292]

about.

Q. But now you know you did tell Mr. Slocum

that on August 4, 1952? A. Yes.

Q. And then you sold potatoes to Mr. Pat

Clarke on August 5, 1952, at the hour of six a.m.?

A. Yes.

Q. Did you tell Mr. Slocum before you sold Mr.

Clarke those potatoes that you were going to sell

those potatoes to Mr. Clarke ?

A. Did I tell Mr. Slocum that I was going to do

it? No.

Q. Did you tell him after you sold those pota-

toes to Mr. Pat Clarke that you had so sold them?

A. I didn't have nothing more to do with Slo-

cum.

Q. Didn't see Slocum any more after that?

A. Only when I went in and asked for my pack-

out or some money.

Q. Then you sold further potatoes, did you not,

from your field? A. To Pat Clarke? No.

Q. Now those potatoes that you sold to Pat

Clarke

A. I only sold to Pat Clarke August 5th.

Q. You produced these documents, did you not?

A. That's right.

Q. And you received these documents from Pat

Clarke, did you not ? [293] A. That 's right.

Q. And you sold Pat Clarke 856 100-pound sacks

of No. I's at $88.00 a ton? A. Yes.

i
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Q. And that is for $3,766.40'?

A. That's right.

Q. And then 178 100-pound sacks, right, 170

100-pound sacks?

A. They are all 100-pound sacks.

Q. They are all hundred pound sacks'?

A. Yes.

Q. Of U. S. No. I's'?

A. Yes. I think if it was No. 2—I mean if it was

50-pound bags, it would be stated on there. They

always put it down in 100-pound bags.

Q. U. S. No. 2's at $60.00, for $534.00. And then

you got less sorting, and you then received from Mr.

Patrick Clarke $4,109.66 for the potatoes that you

sold him on August 5, 1952 f

A. Let's see, w^here did this come in at. Yes.

Q. Yes, that is what you did receive, four thou-

sand, one hundred

A. That would be the figure, yes.

Q. $4,109.66? A. Yes. [294]

Mr. Korn: Your Honor, I offer this Plaintiff's

Exhibit 8 for identification into evidence.

Mr. Hawkins: We have no objection, your

Honor.

The Court: What is the number'?

Mr. Korn: No. 8, your Honor.

The Court: Plaintiff's Exhibit 8?

Mr. Korn : 8.

The Court : It will be admitted.
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(Whereupon, the documents above referred

were admitted in evidence as Plaintiff 's Exhibit

No. 8.)

Q. (By Mr. Korn) : Then you sold potatoes to

Davis & Baxter, didn't you? A. That's right.

Q. When?
A. Oh, I made the sale the afternoon of August

6th, started delivery August 7th.

Q. How did you make that sale?

A. Bill of sale.

Q. That is, you made the bill of sale. And, Mr.

Palmiero, this is the bill of sale, or is this a true

copy of the bill of sale that you made to Davis &
Baxter on the 6th of August for the 17 acres of

Whites with the tops beaten off?

A. Yes. [295]

Mr. Korn: This is a true copy, is it not? We
stipulated it is a true copy?

Mr. Hawkins: Oh, yes.

The Witness: This isn't the true copy, is it? I

don't see no signatures on it.

The Court: It would be typed on.

Mr. Hawkins : It is not the original.

The Court: It is a typed copy.

The Witness : Excuse me.

Q. (By Mr. Korn) : You have looked this over

and this is what you did? A. Yes.

Q. And when you sold—what kind of potatoes

were these? A. Whites.

Q. White Eose, that is. Long Whites ?

A. That's right.



Spada Distributing Co., Inc. 25J)

(Testimony of Tony Palmiero.)

Q. And those names are used interchangeably?

A. That's right.

Q. After you sold these potatoes, did you have

any more Long Whites 1 A. No.

Q. Were you all through with Long Whites?

A. That's right.

Q. x\ik1 the date of this is August 6, 1952?

A. Yes. [296]

Q. Were you paid for these potatoes ?

A. Yes. I 'm paid for them.

Q. Did you have any more potatoes on your

field? A. The Gems.

Q. Did you sell those ?

A. Not yet. Not yet, as of those dates.

Q. When did you sell them?

A. I sold them starting the 11th, I believe.

Q. The 11th of when?

A. August. I'm not sure. There are the state-

ments (indicating).

Q. Do you want any assistance from the state-

ments ? A. Please.

Q. Any assistance you want. (Documents to wit-

ness.) These are the voucher checks you produced

showing what you received from Davis & Baxter?

A. That's right.

Q. And those are the packout slips, correct?

A. That's right.

Q. Now on August 7, 1952, this voucher shows

that you delivered—that you received $5,000.00 from

Davis & Baxter? A. That's right.
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Q. And that was for the potatoes that you sold

to them on August 6th, the White Roses, [297]

right? A. What is the date on that?

Q. August 7th.

A. That would be some—yes, that would be

some of those potatoes.

Q. And that says, "Advance on spuds for date,

$5,000.00? A. Yes.

Q. What did that mean to you?

A. On that bill of sale, I sold him the field and

he knew he was going to get the field and I had to

have so much money, so he advanced me some

money.

Q. I see. So that is what this meant to you?

A. Yes.

Q. That is, the date, August 7, 1952, "Advance

for spuds, $5,000.00?" A. That's right.

Q. And then this voucher, this is a voucher part,

isn't it? A. Yes.

Q. Then, this meant to you that this evidenced

that you had sold potatoes to Davis & Baxter and

that you had gotten $5,000.00 advance, is that right ?

A. Yes.

Q. Now I ask you to look at Exhibit 2-A. Will

you hold that in your hand, please? That is a

voucher, too, isn't it? A. That's right. [298]

Q. You know what a voucher is, don't you,

voucher part of a check? A. Yes.

Q. You have been in business for some time, you

know that, don't you? A. That's right.

Q. All right, this is a voucher part of a check,
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too, isn't it? A. That's right.

Q. This is the voucher part from Spada Dis-

tributing that you are holding in your hand, Ex-

hibit 2-A? A. That's right.

Q. This is the voucher part from Davis & Baxter

that I am holding in my hand, that is. Plaintiff's

Exhibit 10 for identification?

A. That's right.

Q. Now, what is the difference between your un-

derstanding as to the meaning of this exhibit, Plain-

tiff's Exhibit 10 for identification, and Plaintiff's

Exhibit 2-A'?

A. All right. Right here (indicating), I got this

and it is for my bookkeeping. Also, down here (in-

dicating), you see what I have got here? That is for

my bookkeeping.

Q. Oh, you put these deliveries, "Delivered to

Henry Anderson by Ralph Lundberg," that is your

handwriting, [299] isn't that right? A. Yes.

Q. That is not the handwriting of Davis &

Baxter ? A. No.

Q. But you explain to the jury the difference

between your understanding of what this voucher

meant to your mind, that is, this Davis & Baxter

voucher saying, "8-7-52, Advance on Spuds for

date, $5,000.00," and this voucher of Spada Dis-

tributing Company, Exhibit 2-A.

A. Explain the difference ?

Q. Yes. The difference that they meant to your

mind? A. AYell
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Q. This says, "Advance on Spuds for date," is

that right ? A. Yes.

Q. That is on the Davis & Baxter voucher?

A. That's right.

Q. The Spada Distributing voucher, will you

kindly hold that in your hand, sir, if you will kindly

help me, because I can't hold both of these"? The

Spada Distributing voucher says, ''Advance on

potatoes," correct? A. That's right.

Q. And describes the cars of potatoes, right?

A. That's right.

Q. Now, why did this voucher mean nothing to

you, and why did this voucher mean something'.^

Why does the Spada [300] voucher mean nothing

to you and why does the Davis & Baxter voucher

mean something different to you?

A. Well, this wouldn't necessarily mean any-

thing only that—something to remember that I had

gone and already got some money, but still I hadn't

delivered anything, that is, it was ahead of my de-

livery.

Q. Did you consider that this evidenced an

agreement between you and Davis & Baxter upon

which you had been paid $5,000.00?

A. No, just because

Q. In other words, they could have put whatever

they wanted in this voucher, too, is that right?

Davis & Baxter could have put whatever it wanted

to in this voucher, is that correct?

A. I suppose they could.

Q. And it wouldn't mean anything to you, would
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it? Wouldn't have any effect upon you, would it?

A. The main thing I was after, I got the

$5,000.00.

Q. That is the main thing you were after?

A. Yes.

Q. Weren't you also interested in what it said,

**Advance on Spuds for date"?

A. Well, it wouldn't have been on anything else,

that is, I hadn't given him anything else that it

could have been on advance on. [301]

Q. I see. But on the Spada Distributing Com-

pany voucher, when you got this $1,500.00 check

and voucher, when it said, "Advance on potatoes,"

accompanied by this $1,500.00 check, and it de-

scribed the cars of potatoes there on that voucher

in full, that meant nothing to you, is that correct?

A. No. Because this here is a little different.

Here it states advance on these potatoes, probably,

and I had asked for advances, but it didn't mean

it was on those potatoes.

Q. I see. So then this voucher didn't correctly

—

didn't mean anything to you, is that right?

A. No.

Q. Didn't mean a thing? A. No.

Q. You never called it to the attention of any-

body in Spada Distributing Company?

A. No. I didn't call this attention to anybody

else, either.

Q. This here (indicating) ? A. No.

Q, But this is correct, isn't it?

A. Yes, it was correct.
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Q. This was correct, but this voucher of Spada

Distributing Company, this $1,500.00 advance on

potatoes, that, you [302] say, is incorrect, that

doesn't mean anything? A. That's right.

Q. Okay. Now, Mr. Palmiero, Plaintiff's Ex-

hibit 10 for identification shows that you received

this $5,000.00 on August 7, 1952, from Davis &

Baxter ? A. Yes.

Q. And you received that money ? A. Yes.

Q. Then the same exhibit number for identifica-

tion shows that on August 12, 1952, you received

fourteen thousand—it has a total of $14,278.76. Did

you receive that money on that date, or does the

$5,000.00 there carry over from the preceding

voucher ?

A. Here is the $5,000.00 on this voucher, I im-

agine (indicating).

Q. Oh, on August 7, 1952?

A. Yes. There is no date on there ; there is noth-

ing to show what it is. That is why it wouldn't mean

too much, only that you just have to sum up the

total of what I received there to correspond with

the sheets on the potatoes.

Q. Well, Mr. Palmiero, you just look at this

second sheet of this Exhibit 10 for identification,

and there is in pen, there is typewritten, $9,278.76.

You see that down there? [303]

A. That's right.

Q. Then you see in pencil the figures $5,000.00?

Do you see that? A. That is my figure.

Q. That is your handwriting?
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A. That is my figures.

Q. Then there is a total of $14,278.76?

A. Yes.

Q. That is your handwriting? A. Yes.

Q. I see. Well, then, on August 12, 1952, you

received from Davis & Baxter the $9,278.76?

A. On August 12th, yes.

Q. All right. And a total to that date from Davis

& Baxter of $14,278.76?

A. Yes. If that is right, I mean.

Q. Those are your figures? A. Yes.

Q. Do you deny they are right?

A. Sure—I don't deny that they are right, but

they could be.

Q. Could be what? Wrong?

A. They could be wrong.

Q. All right. Was this total amount of fourteen

some odd thousand dollars for the Rose Whites or

the Long Whites? [304]

A. Let's see. Yes, they would have to be.

Q. They are all for the Long Whites?

A. Yes.

Q. Then, that would complete the total purchase

price for the Long Whites, is that correct?

A. I think that is, if that is the last statement.

Q. No, that is not the last statement. You just

look it over before you answer the question.

Q. What is the date on that ?

Q. That is August 25, 1952.

A. Well, that must bo the total on the Whites.



266 Tony Palmiero, et iix., vs.

(Testimony of Tony Palmiero.)

Q. That is, you got $14,278.76 on the Whites?

A. Yes.

Q. Then you started selling Russets to Davis &
Baxter? A. That's right.

Q. When did you start selling those ?

A. The date is on there, probably. That would

be awful close to it.

Q. This voucher is No. 3 in this exhibit for iden-

tification and it is dated August 21, 1952, and it

says, ''Advance on Spuds, $5,000.00"?

A. Excuse me. Yes, that would have to be the

Gems.

Q. That would be the Gems. Tell the jury what

kind of an agreement you had with Davis & Baxter

with respect to the sale of those Gems? [305]

A. On the Gem Rose Potatoes, I agreed to sell

them the patch at the price that they sold for that

day on that day's delivery for No. I's, No. 2's and

culls.

Q. When did you make that agreement?

A. Just before I started digging them.

Q. When did you start digging them?

A. I believe I could tell you on the other yellow

sheet there. This is the White Rose here (indicat-

ing).

Q. No, I think you have all the packout slips,

Mr. Palmiero. You just look them over carefully.

A. Yes, here is the Gems. That would be August

21st, 22nd.

Q. All right, sir. A. And 23rd.

Q. All right. When did you make that agreeniont

with Davis & Baxter?
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A. Let's see. What would August the 21st be?

Q. What day? A. Day of the week.

Q. Well, I have got a 1952 calendar which I

will show you, sir. August 21st would be on a Thurs-

day, is that correct? Is that the way you see it?

A. Yes.

Q. Yes, that is Thursday.

A. 21st, Thursday. [306]

Q. Thursday. You made the agreement with

them on Thursday, August 21st, is that correct?

A. No, I was already digging on August 21st.

I would have made the agreement the day before.

Q. That would be August 20th?

A. Yes, I would say.

Q. All right. That is your best recollection?

A. Yes.

Q. Now, was this agreement in writing or was

it oral? A. That was oral.

Q. For how much potatoes?

A. For the next day's digging.

Q. Did you orally agree to sell them the rest of

the field of Russets on the 20th of August?

A. Well

Q. Answer that yes or no, and make your ex-

planation, please.

A. There is this about selling the potatoes •

Q. Sir, just make

The Court: Try to answer the question; then

you can explain it afterwards. Would you read the

question ?

(The question was read.)
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A. Yes.

Q. (By Mr. Korn) : That is, all of the potatoes,

all of the Russets, that were then in the [307]

field? A. Yes.

Q. How many tons of Russets were in that field ?

A. Offhand, I can't say. I would say there was

22 acres and they would run about 15 ton to the

acre, something like that. I'm not going to swear

to that.

Q. Well, no, your best judgment. That would be

about 22 tons times 15 would be about 330 tons.

About 300 tons, is that right?

A. I think it was just under that.

Q. About 300 tons, and about how many cars of

potatoes would that involve?

A. I haven't figured that, either.

Q. What is your best figuring on that? More

than 10 cars ? A. Here, I think

Mr. Hawkins: Are you talking about the large

car or the small car?

Mr. Korn : I am talking about the car.

Q. You know there are 360 sacks to a car, you

know that? A. That's right.

Mr. Hawkins: Wait a minute. Mr. Michaelis

said there are two different sizes.

Mr. Korn: I am asking him if he knows there

are 360 sacks to a car, and he said he did.

Q. Now this shows the number of cars here,

right ?

A. No, this shows—I don't know what [308]

that is.
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Q. Well, sir, were there more than 10 cars of

Russets in that field, that is, 10 cars of Russets,

U. S. No. I's, in that field, in your field, that you

orally sold to Baxter & Daxis on August 20, 1952?

A. You say would there be?

Q. Were there ?

A. Well, I don't know. I haven't figured that.

Q. Look at those packout slips. You got the

money for it, you got those packout slips. Look

them over and tell us.

A. I have got the total, but I have never figured

it in that way, in the number of cars.

Q. Can you say from there?

A. Oh, it takes me a little while to figure that.

Q. Let me show you this pack-out slip of Au-

gust 21st where it shows that you delivered 1,350

TJ. S. No. 1 bags of Russet Potatoes. You see that?

A. Yes.

Q. You see that ? A. Yes.

Q. And then do you see the pack-out slip of Au-

gust 22nd where you delivered 1,681 sacks of U. S.

No. 1 Russets?

A. You can't read one figure over there and then

one figure over here.

Q. You tell me how to read it. [309]

A. That is what I mean, I got to do some study-

ing on it before I can tell you just exactly what it

means.

Q. This pack-out slip shows that you delivered

Russet Potatoes, did it not? A. That's right.
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Q. And this pack-out slip is dated August 21,

1952, is it not? A. That's correct.

Q. And under No. I's, you see various totals, do

you not ? A. Yes.

Q. Do you see total sacks 1,195? A. Yes.

Q. Do you know what that means'? Total sacks

of what, TJ. S. No. 1 Russets, doesn't it?

A. I believe that is what it means.

Q. You know, don't you? You have gone over

this, haven't you? A. No.

Q. You have never seen this before?

A. Sure, I've seen it.

Q. Didn't you examine these pack-out slips

when you got them from Davis & Baxter?

A. No, I haven't studied them, no.

Q. Never examined them?

A. I glanced over them. [310]

Q. You know it to be a fact now, don't you? Now
I show you the pack-out

Mr. Hawkins : Just a minute. What to be a fact,

counsel ?

Mr. Korn: He knows it to be a fact that on Au-

gust 21, 1952, he delivered to Baxter & Davis, 1,195

sacks, 100 pound sacks of U. S. No. 1 Russets.

Mr. Hawkins: Is that what the exhibits shows?

Mr. Korn: If you have any question about it,

you examine it.

Mr. Hawkins: Be glad to.

(Document to Mr. Hawkins.)
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Mr. Kom: As a matter of fact, your Honor, we

stipulated that way.

Mr. Hawkins: Your Honor, this is Plaintiff's

Exhibit 11 for identification, which has been agreed

to by us under the joretrial order. I can't see why

counsel is taking so much time examining each

figure on this. There is no question about it.

Mr. Korn: Your Honor, if it is agreed to, cer-

tainly counsel's witness should know about it.

Mr. Hawkins : The situation here is this

The Court: Wait a minute, wait a minute.

Where is the pretrial order? I will excuse the jury

for a ten-minutes recess. [311]

(Whereupon, the following proceedings were

had out of the presence of the jury.)

The Court: I don't think that any of these docu-

ments that counsel was using in the cross-examina-

tion have been admitted. I suppose that it is all

right to use them on cross-examination, but the pre-

trial order provides for the admission only of Ex-

hibit No. 1. It is stipulated that Plaintiif 's Exhibits

2 through 13 may be offered in evidence by the

plaintiff and defendant will not object upon the

grounds of identification or authenticity, but ]'e-

serves all other objections.

Mr. Hawkins: That's right.

The Court: Of course, he could oifer it in evi-

dence, I presume.

Mr. Hpwkins: We have no objection to its going
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in evidence. As a matter of fact, we will offer it

ourselves if they don't.

But as I see the course of the testimony, counsel

was trying to get Mr. Palmiero to say how many
cars of potatoes were delivered under those yellow

sheets, and he got him to say that there were 360

sacks of potatoes to a car and then apparently he

was asking him to add up all those sacks of potatoes

on those seven or eight different sheets and divide

it by 360.

The Court : I think the most direct way of show-

ing it [312] would be to offer it. If there is an ob-

jection, we can thresh it out; if there is no objection,

then it is in.

Mr. Korn: I will follow the procedure, your

Honor.

The Court: I have followed a very liberal prac-

tice, which is, I think, followed in the state courts

here. I have tried to make lawyers feel as much at

home as possible by following the little practices to

which they are accustomed. I can see from the

course of this examination—now I didn't want to

say anything while the jury is in—while some

judges make a rule and draw a line across the court-

room here that the attorney may not approach

closer than, I appreciate the fact that you wanted

to call this witness' attention to certain items here,

but in allowing counsel to approach the witness, I

do so on the basis that if should be done only in

exceptional cases to hand the witness something or

to direct his attention to something. But when you 1
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stand throughout the course of a whole long cross-

examination and you have to speak up so that the

others can hear and you speak in that loud tone of

voice with your mouth only about four inches from

the witness' ear and you actually make physical

contact, your arm against him and your shoulder

against him, it creates a situation that isn't very

pleasant for a witness, and I don't think I can con-

tinue to permit that. After this, I think I will have

to ask you just to call his attention to the document

and then stand back and [313] examine him, not get

so close for such a long period of time.

Mr. Korn: I will do it, your Honor.

The Court: Now the Court will recess for ten

minutes.

(Whereupon, a short recess was taken, after

which the following proceedings were had in the

presence of the jury.)

The Court: Proceed.

Mr. Korn: Your Honor, I offer into evidence

Plaintiff's Exhibit 10 for identification.

Mr. Hawkins: We have no objection, your

Honor.

The Court: It will be admitted.

(Whereupon, the document previously re-

ferred to was admitted in evidence as Plaintiff's

Exhibit No. 10.)

Mr. Korn: Your Honor, I offer into evidence

Plaintiff's Exhibit 11 for identification.
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Mr. Hawkins: No objection, your Honor.

The Court : It will be admitted, also.

(Whereupon, the document previously re-

ferred to was admitted in evidence as Plaintiff's

Exhibit No. 11.)

Q. (By Mr. Korn) : Mr. Palmiero, you testi-

fied that you made an oral agreement for the whole

field of the remaining field of your Russets with

Baxter & Davis on August 20, 1952, is that cor-

rect? [314] A. Yes.

Q. And you recall receiving from Baxter &

Davis a check on or about August 21, 1952, with the

notation, ''Advance on Spuds, $5,000.00"?

A. Yes.

Q. And what did that check mean to you?

Mr. Hawkins: Your Honor, this is repetition.

He went into this same thing, he asked that same

question at least half a dozen times before.

Mr. Korn : I didn 't touch that question.

The Court: Isn't it the same one you compared

with the Exhibits 2 and 2-A and asked him what it

meant ?

Mr. Hawkins: Yes, it is, your Honor.

Mr. Korn : No, your Honor ; I asked him for an

advance. That is. Exhibit 10, your Honor, has sev-

eral vouchers to it and I inquired of Mr. Palmiero

with regard to the first voucher dated August 7,

1952.

The Court: Oh.

Mr. Korn: For $5,000.00.
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The Court: You are referring to another

voucher ?

Mr. Korn: I am referring to another voucher,

and then the oral deal that was made for the re-

maining field.

The Court: All right.

Q. (By Mr. Korn) : When you received that

check and voucher of Davis & Baxter dated August

21, 1952, and [315] when the voucher said, ''Ad-

vance on Spuds, $5,000.00," what did that mean

to you?

A. That that was covering pretty much the

amount of potatoes that I had delivered that day.

Q. But it said, "Advance on Spuds."

A. What is the date of the advance?

Q. August 21, 1952.

A. What is the date of the delivery?

Q. You first delivered potatoes to them on Au-

gust—that is, Russets to them—on August 21, 1952.

A. All right, the advance and the delivery is the

same date.

Q. Yes.

A. The delivery is in the morning, the advance

is in the afternoon. That time isn't on there.

Q. I see. But then is it your testimony that you

didn't sell the whole field to them orally on August

20, 1952?

A. Sure, and I was to get my moeny just as

fast as I brought them in.

Q. But you orally agreed to sell them all of the

Russets then on your field on August 20, 1952?
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A. That's right.

Q. Is that correct? A. That's right.

Q. And then you received this advance on Au-

gust 21st? [316]

A. Of course, I always have the right if I don't

get the right price that day, I can always quit.

Q. That is, even though you had an oral agree-

ment, if they didn't give you the right price, you

would quit, is that right? A. Sure.

Q. All right. After you orally agreed to sell

Davis & Baxter, and Davis & Baxter orally agreed

to buy all of your potatoes on your field on August

20, 1952, did you have any more Russets that you

had for sale? A. Not for that time, no.

Q. That is, for delivery in August or delivery

up to the 10th of September?

A. No, I wouldn't have any more, no.

Q. You were all finished up?

A. Just that field.

Q. That is, you had no more Russets?

A. No.

Q. That you owned? A. That's right.

Q. Mr. Palmiero, do you recall when I took your

deposition on September 6, 1952, that I asked you

this question? This is on Page 21, counsel, of the

deposition :

''Q. Did you discuss that voucher "

Referring to this Voucher 32 of ours, you remem-

ber that, [317] don't you?
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''Did you discuss that voucher with anyone else

before August 4, 1952?"

And your answer was, ''No." Then I asked you

again

:

"You never discussed it with anyone else?"

And your answer was, "No." Then I asked you

on Page 22

:

"You didn't consult with any lawyer between

these dates, then, other than Mr. Chaffee, with re-

gard to the contents of that voucher, did you?"

And your answer was, "I don't think so." And
I asked you:

"Are you positive of it now?"

And your answer was, "I wouldn't say. I couldn't

say for sure that I hadn't discussed it with any-

body."

Do you remember that testimony?

A. That's right, that's right.

Q. Then I asked you

:

"That is, with another lawyer aside from Mr.

Chaffee?"

And your answer was, "No, I don't think—

I

didn't have any other. I mean, I don't have any

business to do outside of Mr. Chaffee."

Do you remember that? A. That's right.

Q. And then I asked you: [318]

"You didn't discuss this voucher with any other

lawyer outside of Mr. Chaffee? Is that your testi-

mony?"

And your answer was, "Yes." And I asked you

this question:
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''Is that right now?"

And your answer is, ''Yes."

If those questions were asked of you again, would

you give the same answers 1

A. May I explain ? May I explain something *?

Q. Well, would you say yes or no, and then

The Court: Answer the question first and then

explain.

A. Yes.

Q. (By Mr. Korn) : Your answers would be the

same? A. Yes.

Q. Now, I asked you

A. May I explain now, please?

The Court: Well, your counsel can bring out

explanations. The whole weight doesn't fall on your

shoulders. You have good lawyers and if they want

explanations, they will ask you for them when you

get through. Go ahead. When other counsel is

through. Go ahead.

Q. (By Mr. Korn) : I ask you whether you dis-

cussed or conferred with Mr. Sensney? You know

Mr. Malloy Sensney? A. Yes. [319]

Q. An attorney in Prosser? A. Yes.

Q. I ask you to tell the jury whether you dis-

cussed and conferred with Sensney concerning this

Voucher No. 32 at any time during the month of

July, 1952. Answer that yes or no.

A. Are you asking me that now, or are you in-

ferring that you asked me that then?

Q. I am asking you that question now.

A. You are asking me if I

i
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Mr. Korn: Mr. Reporter, will you kindly read

the question?

(The question was read.)

A. That is the one thing I can't swear to,

whether it was in July or in August or when. That

is why I couldn't answer that question any di:fferent

than I did there in the deposition.

Q. Could it have been in August?

A. It could have been in August.

Q. I see. In your deposition, I asked you:

"You didn't discuss this voucher with any

other lawyer outside of Mr. Chaffee, is that

your testimony?"

And your answer was, "Yes." Do you recall

that?

A. Yes, and you also meant on or before August

4th. [320]

Q. Well, you want to see this deposition? You
want to see if I'm reading it correctly, this ques-

tion? The question is

The Court: Counsel have a copy of it. I think

you can read it and ask him if he recalls.

Q. (By Mr. Kom) : I asked you this question:

"You didn't discuss this voucher with any other

lawyer outside of Mr. Chaffee, is that your testi-

mony?"

And your answer was, "Yes."

Mr. Hawkins: Your Honor, I would like to in-

terpose an objection at this time. Counsel is picking

out a question in one spot. Now, on Page 21, which
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counsel first referred to, he asked the question:

''Now, are you positive you did not discuss that

voucher with anyone else prior to August 4, 1952 '?
'

'

And then he goes on with these other questions. I

think the witness has explained that is what he has

been talking about.

Mr. Korn : Well, your Honor, I not only limited

it to August 4, 1952, but then went on to a complete

broad question.

The Court: Well, go ahead with your examina-

tion.

Q. (By Mr. Korn) : Well, now, tell the jury

whether you ever did discuss this voucher with Mr.

Sensney.

A. I did step in and see Mr. Sensney. [321]

Q. Did you confer with him as an attorney?

A. I have done some business with Mr. Sensney.

Q. No, I asked you with reference to this dis-

cussion on this voucher. Did you confer with Mr.

Sensney as an attorney?

A. Well, yes, I wouldn't know how else that

Q. That is, you sought legal advice from him?

A. No, not exactly, just stepped in to talk to

him.

Q. That is, you didn't consider that you were

getting legal advice from him at that time?

A. I didn't retain him as an attorney.

Mr. Hawkins: Just a moment. I object to that,

your Honor.

The Court: What is that?
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Mr. Hawkins: I object to that last question as

being immaterial and incompetent.

Mr. Korn: Well, your Honor, it goes to the

matter of privilege.

The Court : Well, I will overrule the objection.

Mr. Korn: Will you read the question, please?

(Question and answer read.)

Q. (By Mr. Korn) : That is, you were just

talking to him about this voucher as you would with

anybody on the street that you met, is that your

testimony? A. More or less, yes. [322]

Q. Not as an attorney? A. No.

Q. You didn't pay him anything for this advice,

did you? A. No, no.

Q. You didn't expect that whatever you said

I
to him, he would have to keep in confidence, did

you?

Mr. Hawkins: Just a moment. I object to that.

The Court: Well, I don't think that is a fair

question to ask a lajrman.

Mr. Korn : I will withdraw it, your Honor.

The Court: Sustain the objection.

Q. (By Mr. Korn) : What was your purpose

in discussing this voucher with Mr. Sensney ?

Mr. Hawkins: Your Honor, I think that goes

into the same matter. We object.

The Court: Well, overruled.

A. I don't know. When you go to an attorney

—

when I go to an attorney or go to anybody for ad-

vice, I don't always stop at one man's advice, or
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when I am feeling around about anything, I think

I go to more than one.

Mr. Korn: I didn't hear you, sir.

(The answer was read.)

Q. Well, I asked you what was your purpose in

going to Attorney Sensney with this voucher?

Mr. Hawkins: Well, now—excuse me, go [323]

ahead.

A. I think my answer is in that answer.

Q. (By Mr. Korn) : Well, did you have any

specific purpose in mind when you went to see him ?

A. I don't think so.

Q. Well, then, why did you go to see him? Did

you show him this voucher? A. Yes, I did.

Q. Did you talk to him about the voucher?

A. Yes, we talked a few words.

Q. Did you seek his advice with respect to the

voucher ?

A. No, I don't think that I could say that.

Q. Well, then, why did you show him the

voucher ?

A. Just like I said, that there might have been

some doubt in my mind what I had learned or the

advice that I got from Mr. Chaffee, and maybe

wanted to check with Mr. Sensney or something like

that.

Q. Did you see Mr. Sensney before or after you h|

saw Mr. Chaffee?

A. That I can't swear for sure, either.

Q. You don't know? y
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A. I'm pretty sure it could have been the same

day, but which was first, I wouldn't swear.

Q. You are sure that you didn't see Mr.

Sensney during the last part of July of '52?

A. No. [324]

Q. And did you go to Mr. Chaffee with the same

purpose that you went to Mr. Sensney for, just

feeling around about this voucher ?

A. Well, I went to Mr. Chaifee with the fact

that I thought there would be some dispute there

along about the 5th, and that is why I went to Mr.

Chaffee. And then, of course, he started asking me
questions and I had to tell him the whole thing.

Q. V/ell, when did you go to Mr. Chaffee, on the

4th or the 5th?

A. I would say—I wouldn't swear to the evening

of the 4th, but I think it was the 5th, after

Michaelis had been out.

Q. Didn't you just say you went to Mr. Chaffee

to find out about trouble that might develop about

the voucher before you talked to Mr. Michaelis?

A. That was after I figured there might be,

there was some trouble about it. There was some

misunderstanding about it after Howard Michaelis

had been out.

Q. Oh, then you went to see Mr. Chaffee after

you saw Mr. Howard Michaelis on the morning of

August 5th ? A. During the day sometime.

Q. But after you saw Mr. Michaelis?

A. Yes.

Q. That is your present testimony? [325]
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A. Yes.

Q. Now, then, you first, on that day, then, went

to see Mr. Sensney?

A. I wouldn't say whether I saw him first or

after. And I wouldn't say—that is, I think it is the

same day, but I wouldn't swear to that now. It could

even be the 6th that I saw Sensney.

Q. It could be that you saw Mr. Sensney on the

6th?

A. That's right, and it could have been the 5th.

Q. Do you remember seeing me on your farm

on the morning of August 6th'? A. Yes.

Q. Do you remember whether I asked you if you

had an attorney on that morning? A. Yes.

Q. Do you remember what you told me?

A. I told you that I did have an attorney.

Q. Do you remember the name of the attorney

you mentioned? A. Mr. Chaffee.

Q. Do you remember whether I asked you if you

wanted to go to Mr. Chaffee with me?

A. Yes.

Q. What did you say? A. I said yes.

Q. Did you mention Mr. Sensney 's name on that

occasion? [326] A. No.

Q. Did you ever discuss with—^you know Mr.

H. L. Copeland, do you not? A. Yes.

Q. Did you ever discuss with Mr. Copeland any

matter concerning having contract cars with Spada

Distributing Company?
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A. I think that we discussed contracting pota-

toes, yes. Yes, I know we did discuss it, sure, prob-

ably lots of times.

Q. Did you ever tell Mr, Copeland that you did

have contract cars with Spada Distributing Com-

pany?

A. I don't know as I did.

Q. Well, is it your recollection now that you

did not?

A. That's right, that I did not tell him that.

Q. You did not at any time ever tell Mr. Cope-

land that you had any contract cars with Spada

Distributing Company? A. That's right.

Q. That is your present testimony?

A. Yes.

Q. Did you ever have any discussion or conver-

sation with Mr. Copeland as to whether or not you

were bound by any agreement to deliver contract

cars to Spada Distributing Company in July of

1952?

A. Did I discuss what there now with Mr. [327]

Copeland ?

Mr. Korn: Read the question.

(The question was read.)

A. I don't think so.

Q. You never had any discussion with him, about

in July of 1952, you never had any discussion with

Mr. Copeland about having any agreement to de-

liver contract cars of potatoes to Spada Distribut-

ing Company? For future delivery?
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A. I don't think so.

Q. Well, could you have?

A. I could have talked about contracting, yes,

sure, we talked about contracting.

Q. No, I didn't ask you about contracting; I

asked you whether you ever discussed with Mr.

Copeland that you had contract cars with Spada

Distributing Company for future delivery?

A. I never said that I did have.

Q. Did you ever tell him you didn't have?

A. Maybe not in just so many words, I don't

know as I did.

Q. Did you ever tell him that you never did

make any deal or come to any arrangement with

Spada about delivering potatoes on contract basis

or on contract cars ?

A. I don't know why I'd be telling him that.

Q. I don't either, but I am just wondering. I'm

asking whether you did? [328]

A. I don't think I did.

Q. Are you sure?

A. I said I don't think I did.

Q. Well, now, does that mean that you could

have?

Mr. Hawkins: Let's clear that up a little bit,

your Honor

Q. (By Mr. Kom) : Does that mean that you

could have discussed with Mr. Copeland 1 think

the witness knows the context.

Does that mean that you could have discussed

with Mr. Copeland during July of 1952 that you
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had an agreement or an arrangement with Spada

Distributing Company to deliver contract cars ?

A. No, I don't think I did.

Q. You are sure of that now? A. Yes.

Q. You are sure that you did not?

A. That's right.

Q. Neither in July nor in August of 1952?

A. That's right.

Q. Nor in June of 1952? A. That's right.

Q. Nor in May of 1952? A. That's right.

Q. Never had any such discussion with Mr. Cope-

land about [329] that matter?

A. That's right.

Q. That is your present testimony? You got no

question in your mind about that now ? I have asked

you a question, I haven't heard your answer.

A. What was the question?

(The question was read.)

A. No.

Mr. Korn: That is all, your Honor.

Redirect Examination

By Mr. Hawkins

:

Q. Mr. Palmiero, when you started in to harvest

your White Rose Potatoes, did you prepare the

field for harvesting and, if so, tell the jury how

you did it ?

A. Well, in preparing the field, you shut off the

water ahead of when you are going to dig, because



288 Tony Palmiero, et ux., vs.

(Testimony of Tony Palmiero.)

if you don't shut the water off long enough ahead,

you can't get in there because the field is too wet.

And if you shut the water off and beat off the tops,

which I usually do on the early potatoes, there is a

time in there, a time limit, of w^hen you have got to

dig those potatoes.

Q. Why is that?

A. And of beating the tops. [330]

The Court: Why do you have to dig them right

away?

Q. (By Mr. Hawkins) : Why do you have to dig

them right away?

A. Well, these White Rose Potatoes have a large

vine growth and you beat them off and that is in the

heat of the summer, the heat is down on those

potato rows. The long you leave them lay, the more

green ends is going to show up on account of the

light getting through to the potatoes and causing

green ends, which are culls instead of No. I's or

No. 2's. Also, the fact the water has been off and

the sun is on the ground and the moisture going

out, the potatoes will limber up or lose their crisp-

ness. Another factor is that they have a tendency

after they are ripe and it is time to dig them to

break dow^n. These White Rose Potatoes, when it

is time to dig them, they are pretty touchey, they've

got to be dug.

Q. How does the breakdown show up?

A. A lot of the breakdown shows up inside of

the potatoes in discoloration or breakdown after

they are being shipped and you can't tell when they
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are sorted. Therefore, if the inspector starts cut-

ting those potatoes and it starts showing up, why

he is going to grade you awful bad because he just

can't tell what is bad and what is not bad. [331]

Q. And if there is too high a percentage of

breakdown, what happens to the rest of the potatoes

that are good that you have delivered that day ?

A. You just about get stuck with the potatoes in

the field. I mean, you feed them to the cattle. And
that has happened to me.

Q. Now, with respect to these White Rose or

Long White Potatoes that you grew and delivered

to either Pat Clarke or Davis-Baxter, did any

breakdown show up in those potatoes by the time

of the end of your delivery season?

A. The last day or two—not in the potatoes that

were shipped, that were sold to Pat Clarke, but the

last day that Davis & Baxter sorted, the inspector

was getting into the potatoes and finding trouble in

them, and if I had had to go a few more days, I'm

sure that I would have had a pretty good-sized loss.

Q. Were all of the White Rose Potatoes de-

livered on August 5th—excuse me, were they beat

down on August 5th ?

A. Oh, yes, they was beat down ahead of that.

Q. When were they beat down'?

A. I started on the 1st, I started digging on the

1st of August, and I remember beating vines off

on a Sunday, because I had so much to do and I

worked through the [332] Sunday to get those vines

beat off and ready to be dug.
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Q. You mean you beat them down the Sunday

before ?

A. Before I started digging. Then during that

week I finished up beating the tops off; that is, I

would beat tops mornings or evenings or whenever

I could get to them.

Q. What is the purpose of beating the tops off?

A. Well, the large vine growth is quite a hind-

rance in digging, and by beating the tops off, it is

easier to dig them and the pickers can find the

potatoes. That is, they do a better job of picking

them up. It costs a little bit to beat the tops off,

but it pays in the better job of harvest that you get.

Q. Now, I believe Mr. Slocum testified that on

one or two occasions, he said that you told him

that you wanted to talk to Mr. Michaelis about get-

ting out from under the contract deal. Did you

have any conversation or make any such statement

as that, Mr. Palmiero? A. No.

Q. Did you make any such statement as that at

any time to Mr. Slocum? A. No.

Q. Now, when you sold your potatoes or de-

livered your potatoes to Mr. Spada on August 1st,

you were paid or credited $80.00 a ton, is that [333]

right ? A. Yes.

Q. When you delivered your potatoes to Pat

Clarke on August 5th, how much were you paid per

ton by Mr. Clarke? A. 88.

Q. $88.00 per ton?

A. 88 for I's and 60 for 2's.

Q. Now counsel asked you whether or not you
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told Mr. Slocum on August 4th that you would not

bring any more potatoes in until you talked to Mr.

Michaelis. Now, I wonder if you would tell the jury

what your conversation was with Mr. Slocum per-

taining to that matter?

A. I kept asking or telling Mr. Slocum that I

wanted to see Mr. Michaelis, and that afternoon of

August 4th, which was a Monday, I said, I told him

that as soon as Howard got in, I w^anted to see him.

I definitely wanted to see him. I wanted to get

things straightened out that I could go ahead for the

next morning.

Q. Well, now, had you at that time asked Mr.

Slocum for the pack-out slips? A. Yes.

Q. Had he given them to you? A. No.

Q. Had he indicated to you what he was going

to pay you on that? [334]

A. He said that day that he was paying me Mon-

day, for Monday, $80.00, yes.

Q. And what was the market on that day ?

A. Well, I had already told him that. That is

when I told him that, how he could just pay just

$80.00 for that day when I did know that they had

paid 85 and 86 the Saturday before.

Q. I see.

The Court : That is stipulated that it is 85.

Mr. Hawkins: Yes, it is stipulated that it is 85.

Q. Now, did you see Mr. Michaelis that evening?

A. Yes.

Q. And
Mr. Korn : Your Honor
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Q. (By Mr. Hawkins) : Where were you that

evening f

Mr. Korn: Your Honor, they have gone into this

matter on the direct and this was their case in chief,

as I understand it. Now they are just going over

it again on redirect.

The Court : I think this is intended to be redirect

as to the conversation with Mr. Michaelis.

Mr. Hawkins : That is correct, your Honor.

The Court : This is still August 4th ?

Mr. Hawkins: Yes, still on August 4th.

The Court: All right, I will overrule the objec-

tion. [335]

Q. (By Mr. Hawkins) : Did you see Mr.

Michaelis on the evening of August 4th'?

A. Yes.

Q. And where?

A. Down in front of the Vet's Club.

Q. And what time of the evening was that?

A. I would say about eight o'clock.

Q. Eight o'clock in the evening. What time had

you gotten up that morning to start to work ?

A. About 1:30.

Q. 1:30 a.m.? A. Yes.

Q. And then did you go in the Vet's Club?

A. No, I didn't go inside.

Q. Where was Mr. Michaelis?

A. He was just coming out.

Q. Coming out of the Vet's Club

?

A. Yes.

Q. What conversation did you have with him at

that time ?
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A. Well, I spoke to him. I think I said some-

thing about, "You boys doing a little celebrating,"

or something, and then I asked him if I could see

him for just a few minutes. Well, they got in the

car and he said, "Yes, but we will be back in a few

minutes. I'm busy now," or something. They had

somewhere to go. And I told [336] him I had to see

him and wanted to see him before I brought any

more spuds in for the next morning; that is, I

wanted to see him before I bring any more potatoes

in or dig in the morning.

Q. And what did he say to that?

A. Well, he says, "Just wait here a few minutes.

We'll be back in a little bit." I don't know whether

he meant just a few minutes or 30 minutes or what.

Q. Did you wait there in front of the Vet's

Club?

A. I waited there until 10:30. In fact, I was

tired enough and went to sleep in the car. When
10:30 came, why, I figured I had waited long

enough.

Q. By the way, was there anybody in the car

with you? A. Yes.

Q. Who was there? A. My hired man.

Q. And then where did you go?

A. We went out toward home. We pulled in past

the Barn and his car was still there.

Q. What is the Barn?

A. The Barn is—oh, you can eat there, drink a

little.

Q. I see. You are not talking about the barn on

your ranch? A. No, no.
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Q. Now, did you see his car there in front of

the Barn? [337] A. Yes.

Q. Where did you go? A. Went home.

Q. Then you didn't see Mr. Michaelis again

until eight o'clock the next morning?

A. Yes, about eight o'clock.

Q. What time did you start digging that morn-

ing?

A. I started digging just right after two o'clock,

between two and three o'clock.

Q. Did you hold up any deliveries?

A. I held up all the truck loads until I had them

all loaded.

Q. For what reason?

A. I still thought maybe somebody would

show up.

Mr. Korn: Your Honor, I object to that on the

ground that such a reason wasn't communicated to

us at the time and the witness can give any reason

he wants that he had at the time.

Mr. Hawkins : Well, this is fairly harmless.

The Court: I think I will overrule the objection.

He asked why he held up deliveries.

Mr. Hawkins: Yes.

A. Well, I hadn't talked to Howard that night

and I thought maybe he might show up pretty early

the next morning, so I held the trucks there until

they were all [338] loaded, that is, as long as I

could hold them. I still had potatoes in the field,

more stacked up than what the trucks could hold,

and I had to get some trucks in and get them un-
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loaded and get them back out and get the potatoes

out of the field.

Q. Did you have a crew hired for that day?

A. Yes.

Q. When did you make arrangements for this

crew?

A. Well, when you start digging your field, you

usually say you are going on through. Of course,

if you know enough time ahead, you are not going

to dig, you can tell them to not come the next day.

Q. How many did you have in your crew ?

A. I would say—I would say 30, besides the

trucks. 25 to 30, besides the trucks.

Q. What would have been the effect on the pota-

toes if you hadn't gotten them out of the field after

they are once picked?

A. Well, you just—when the sun comes out and

you get a sunburn, windburn, you can't just let

these White Rose Potatoes sit there after it warms

up. I mean, just our policy, what we have to do is

we dig those potatoes and load them on the trucks

and shove them into town.

Q. And does that affect the grade if they get

windburned or sunburned ? [339]

A. Well, yes, it will just make culls out of all

of the sun or the wind wdll burn.

Q. Now, counsel has asked concerning when you

contacted Mr. Chaffee. First, before I go into that,

did you contact Mr. Pat Clarke? When did you

contact Mr. Pat Clarke and how^?

A. I sent Ralph in.
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Q. Who is Ralph?

A. The hired man. I was busy there in the field,

because I always do my own digging, pretty well

always do my own digging, and take care of the

crews. I sent Ralph in to get Pat Clarke, I would

say, about six o'clock or maybe a little sooner.

Q. And then did you have any conversation with

Mr. Pat Clarke?

A. Well, I had Ralph bring him out, if he could

find him, had him bring him out, and that I had

some potatoes out there I had to go somewhere with,

and I wanted to sell him some potatoes.

Q. Now, you have already testified that Mr.

Michaelis came out about eight o'clock. When was

it with respect to Mr. Michaelis' call to you or visit

to you that morning on August 5th that you saw

Mr. Chafeee?

A. Well, I couldn't have seen him before in the

afternoon.

Q. You think it was in the afternoon? [340]

A. Because Howard came out about eight

o'clock and by the time I got to town, it was just

about noon, to the warehouse. No, I went to Pat

Clarke's warehouse first, right after the digging.

That is why I didn't get back down to Copeland's

Warehouse at Prosser. See, Pat Clarke's warehouse

is in Grandview and, naturally, the potatoes went

in there. I went in there to see how the potatoes was

running first and then I went down to the Copeland

Warehouse just before noon.

u
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Q. Now you went in that afternoon to see Mr.

Chaffee. Was Mr. Korn there at that time ?

A. Not the 5th.

Q. He came on the 6th? A. Yes.

Q. And the first thing he did was to come out to

your ranch?

A. Yes, he was out pretty early in the morning.

Q. And then you made an arrangement to meet

him at Mr. Chaffee's office that day?

A. I think I went with him.

Q. Oh, you went right with Mr. Korn?

A. Yes.

Q. And then at Mr. Chaffee's office, did Mr.

Korn make any threats ?

Mr. Korn: Your Honor, what I did and said, I

think, are [341] admissible, but

Mr. Hawkins : All right.

Mr. Korn : Whether I made threats

The Court: I will sustain an objection to the

question in that form.

Q. (By Mr. Hawkins) : What did Mr. Korn

say he was going to do?

A. Well, we talked the situation over a little bit.

Then he brought up this voucher thing and he de-

manded then that I deliver on that and said that if

I didn't, he could sue me for ten thousand or eleven

thousand. It was along in like that.

Q. I see. He was insisting that you deliver on

that, rather than the marketing agreement, is that

right?

A. I offered to deliver, to go ahead and deliver
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on the prevailing market price, or we asked him if

we could, and he wouldn't answer to that. It seemed

to me that he demanded that we deliver on those

five cars of Whites and ten cars of Russets.

Q. When did he want delivery of those?

A. He wanted immediate delivery.

Q. Immediate delivery. Did you go back to the

Copeland Warehouse with Mr. Korn and Mr. Slo-

cum or Mr. Michaelis, whoever it was"?

A. No, they took me home and then I went down

to the [342] warehouse.

Q. Did you then make a demand for the pack-

out slips and your money ?

Mr. Korn : Your Honor, that has been asked and

answered on direct.

Mr. Hawkins: I don't know whether it has or

not. I don't believe it has, your Honor.

The Court: Well, it seems to me it is repetition,

but go ahead and answer that.

Mr. Korn: It has been asked and answered and

gone over on direct.

The Court : What date are we on now ?

Mr. Korn: On the 5th.

The Witness : The 6th.

Mr. Korn: The 6th, when he came back to the

warehouse.

Mr. Hawkins: This is on the 6th. I think he

testified on direct examination that he made demand

on the afternoon of the 4th and on the 5th.

The Court: Well, all right, I will overrule the

objection.
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Q. (By Mr. Hawkins) : Now, on the 6th, we are

talking about, after you had had your conference

with Mr. Chaffee and Mr. Korn in Mr. Chaffee's

office, you later met Mr. Korn and Mr. Slocum at

the Copeland Warehouse at Prosser? [343]

A. Yes, after we came back, then I went down

to the warehouse and that is when I asked Mr.

Slocum for the pack-outs, and he turned around and

I think he said

Mr. Korn: This is objectionable, your Honor.

The Court: Beg pardon?

Mr. Korn: I say the witness' testimony as to

Avhat he thought Mr. Slocum was going to do is ob-

jectionable.

The Court: Yes. The question is what was said

there, what you said and what the other people

said.

A. I asked for it, he turned around, went into

the office, "sure, I got it." He was going in there

to get them.

Mr. Korn: Well, your Honor, I move to strike

that testimony.

Mr. Hawkins: He just said what was said and

done.

The Court: I think that should be stricken and

the jury instructed to disregard it. Leave out your

conclusions, Mr. Palmiero. You have been testifying

long enough now, you ought to know how it is done.

Just say what was said by each of you.

A. Sorry. I asked for the pack-out sheet and

Mr. Korn deliberately refused it.
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Q. (By Mr. Hawkins) : Did you ask for money

that day? A. Yes.

Q. And did you get that? A. No. [344]

Q. Who refused to pay you the money ?

A. Mr. Korn refused to let me have anything.

Mr. Hawkins: That is all.

Recross-Examination

By Mr. Korn

:

Q. Mr. Palmiero, when you asked Mr. Slocum

for the pack-out sheet on August 6, 1952, about

when was that? A. What time of the day?

Q. Yes.

A. I would say it was just before noon.

Q. Just before noon? A. Yes.

Q. Of August 6th? A. Yes.

Q. 1952?

A. As near as I can remember, yes.

Q. Tell the jury where you had lunch on noon

of August 6, 1952. A. That I don't remember.

Q. Didn't you have it at Sunnyside? Didn't Mr.

Michaelis and I leave you and Mr. Chaffee at Mr.

Chaffee 's office at around noon of the day of August

6,1952? A. That is right.

Q. Yes. You had lunch at Sunnyside that [345]

noon? A. That's right.

Q. Therefore, you couldn't have made such a

demand, you couldn't have had such a conversation

with me on August 6, 1952, at noon, is that right,

at the Copeland Warehouse?

A. That's right. I said that I thought it was
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just before noon, but I am mistaken as to the time

of the day, yes.

Q. Isn't it a fact that our conversation over at

Mr. Chaffee's office at which you were present, Mr.

Michaelis was present, I was present, terminated

about three o'clock of that afternoon'?

A. I don't think it was that late.

Q. About when was it?

A. I can't swear to the exact time.

Q. Isn't it a fact that I offered to drive you

back to your farm after the conclusion of that con-

versation^ A. You did.

Q. Isn't it a fact that you came to the Copeland

Warehouse on August 6th some time after three

o'clock of which date'?

A. It could have been after three o'clock.

Q. Well, could it have been before three.

A. It could have been before three.

Q. It could have been at two? [346]

A. Yes.

Q. Could have been at one *?

A. Yes—well, it couldn't quite be at one, be-

cause, as you say, we were still at Sunnyside.

Q. Don't say what I said you were there.

Q. Now you mentioned we had lunch at Sunny-

side. I do remember we had lunch at Sunnyside.

Q. You and I didn't have lunch together?

A. No.

Q. But you did lunch there % A. Yes.

Q. Now, Mr. Palmiero, isn't it a fact that when

you came to the Copeland Warehouse and asked in
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the afternoon of August 6, 1952, and asked Mr.

Slocum for a slip in my presence, that I turned to

you and told you that you would have to confer

with your attorney from that point on; that we

could not deal with you any longer; that is, that

you would have to deal with Mr. Chaffee; isn't that

a fact?

A. I don't remember you saying that.

Q. Isn't it a fact that I told you that we would

have to deal through your attorney, Mr. Chaffee,

because you were then represented by an attorney?

You don't remember that?

A. No, I don't remember you saying that then.

When I asked [347] Mr. Slocum for the pack-out

sheets, you said, ''No," deliberately, right like that.

Q. That is what I said? A. Yes.

Q. Did I say anything else?

A. I think I asked you why I couldn't have at

least the pack-out sheet.

Q. And what do you say that I said?

A. Something to the effect that you didn't have

to deliver that any more than I did the potatoes or

something to that effect.

Q. That is what you say I told you?

A. Yes.

Q. And you have no recollection of my telling

you that we would have to deal through your at-

torney, Mr. Chaffee?

A. You said something about that, but it was

quite sometime later, because we couldn't get to-

gether. That was, I think, days later.
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Q. Days later? A. Yes.

Q. What days later was that?

A, Well, I'm not sure, but I think you did say

that sometime later that I was discussing with you,

maybe on the next trip that you made up there to

Prosser, that I was in the office and you came in

and I started to talk [348] to you about the matter

and you said about that I had an attorney and that

I better do my business through the attorney; that

it was ethics. You even stated that it was the at-

torneys' ethics that you couldn't discuss the matter

yourself.

Q. Didn't I tell

A. That was the time you told me that.

Q. Didn't I tell you on that occasion, too, that

I couldn't have any dealings with you because you

were represented by Mr. Chaffee and that I would

have to have all my dealings with Mr. Chaffee?

A. You did not tell me on August 6th, but you

did tell me on this other date.

Q. I see. What is the practice in the community

after a grower delivers potatoes to a shed with re-

spect to the time of payment?

A. I suppose he can have it—well, I won't say

I suppose; he can have it.

Q. Well, do you know what the practice is? Are

you paid at the time of delivery?

A. If you need some money, yes.

Q. Well, as an advance, is that correct?

A. Yes.

Q. But are you completely paid at that time?
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A. No. [349]

Q. Why not?

A. Because you don't just exactly know what

the amount is always.

Q. Is it customary in this community that the

payment to the grower takes place a matter of a

day or two or even three days after the delivery of

the potatoes'?

A. That's right, but you are entitled to know

each day what you are getting for them. In fact,

you can ask for a pack-out on every truckload you

haul in.

Q. Every truckload you hauH
A. Absolutely.

Q. Even before the potatoes are sorted, you can

ask for a pack-out, is that right?

A. No, sir, after they are sorted.

Q. Well, then, if the potatoes are not sorted

A. I say, after the truckload is sorted, you can

ask for a pack-out for each truckload that is sorted.

Q. Did you ever do that ?

A. I never have.

Q. With Spada? A. I never have, no.

Q. When you used to sell potatoes to Mr. Cope-

land, when did he pay you after you delivered the

potatoes ?

A. If I needed any money, he gave it to me as

I needed it, and I always knew every day just how

the pack-out came [350] out, and at the end of it,

why at the end of the sorting, why then I got paid

off. Sometimes maybe I didn't even get paid off
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for two, three weeks, that didn't make any differ-

ence, but I knew what I was going to get.

Q. That is, the time that you were to be paid

off insofar as—the time that the grower is to be

paid off insofar as the custom and practice in the

community, varies from a day to two days to three

days to four days, even up to two weeks, is that

correct? A. That's right, that's right.

The Court: I had hoped that we might finish

with this witness, but he will have to carry over 'til

the afternoon, I see.

Court will recess until 1:30.

(Whereupon, the trial in the above-entitled

cause was recessed until 1 :30 o 'clock p.m., this

date.) [351]

February 25, 1953

(The trial in the instant cause was resumed

pursuant to the noon recess, all parties being

present as before, and the following proceedings

were had.)

The Court: All right, proceed. Mr. Palmiero,

take the stand.

Mr. Korn: We have no further questions, your

Honor.
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TONY PALMIERO
a defendant herein, having previously been sworn,

resumed the stand and testified further as follows:

Redirect Examination

By Mr. Hawkins

:

Q. Mr. Palmiero, counsel has asked you about

the custom concerning payment. Now, if a grower

asks for payment on the day of delivery under a

contract such as is involved here, what is the custom

with respect to paying?

Mr. Korn: Your Honor, object to that on the

ground that the witness hasn't been qualified as to

whether or not he knows the custom.

The Court : Well, he appeared to be qualified on

cross ; he can answer on redirect.

A. He can have it as of that date. Don't make

any difference whether there is a contract on that

or how it [352] is. If he delivers potatoes and he

asks for money for that day, he can have it.

Q. (By Mr. Hawkins) : Has that been the cus-

tom for many years in the potato industry?

A. Yes, oh, yes.

Q. If the grower asks for it on the day of de-

livery, then he gets it on that day?

A. Certainly.

Mr. Hawkins : That is all.

The Court: Any other questions?

Recross-Examination

By Mr. Korn

:

Q. Was that the practice that you followed with

the Copeland? A. Not always.
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Q. Sometimes you were paid two or three days

later?

A. That's right. But I always knew what I was

getting.

Q. State whether or not it is the custom and

trade practice in this community with respect to

the payment of potatoes that where a grower con-

tracts an entire field to be delivered, that the grower

is to be paid l)y the buyer after the grower has de-

livered all of the potatoes to the buyer?

A. No, he can still get money as he wants it, as

he delivers [353] potatoes.

Q. Well, I ask you whether or not it is the prac-

tice where a buyer contracts from a grower an en-

tire field, that the final payment for all potatoes

delivered is to be made after the grower completely

delivers the field, the potatoes from the field, to the

buyer ?

A. He don't have to pay until afterwards if it

is bought on a lump sum. It may be the custom

then.

Q. That is, I am talking about a case where the

grower is selling to the buyer on prevailing market

price, and where the grower has agreed with the

buyer to sell to the buyer and the buyer has agreed

with the grower to buy from the grower, the

grower's whole field, and then let us assume that the

grower delivers potatoes to the buyer over a period,

say, of a week; what is the trade custom and prac-

tice in this community with respect to the final pay-

ment and accounting?
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Mr. Hawkins : Your Honor, I object to that ques-

tion because it does not include all the elements that

exist at the present time. I think the testimony is

pretty clear that Mr. Palmiero asked for his money

on Monday afternoon for the Monday deliveries,

and unless that phase of the matter is included in

the question, I don't think it is material.

The Court: I will overrule the objection, he may
answer. [354]

A. The custom is that you can have money any

time you want it after there is enough potatoes

delivered to cover what you are asking for.

Q. (By Mr. Korn) : That is, it is not the cus-

tom to pay—it is not the custom for the buyer to

pay the grower who is delivering the potatoes to a

packing house and selling them on the prevailing

market price and where the grower is delivering

the whole field, you say it is not the custom for the

buyer to make the final accounting and pay the

final moneys to the grower until the grower has

delivered the whole field?

A. The final accounting, yes.

Q. But is it your testimony that the buyer must

pay—that the custom is that the buyer must pay

the grower day by day for all potatoes delivered

each day by the grower?

A. If the grower needs the money or wants the

money, asks for the money.

Q. That the buyer has to pay all of the moneys

for those potatoes delivered that day?
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A. Yes, if the farmer asks for it, he can have it.

I mean, that is the custom, that he can have it.

Q. Is it the custom and trade practice that the

buyer usually gives the grower the packout slip the

day following the delivery of the potatoes to the

buyer? [355] A. Not necessarily.

Q. A¥ell, state whether that is or is not the cus-

tom and practice in this community?

A. I have always gotten mine in most cases the

same day, in the afternoon.

Q. I am not asking 3 ou about you, what you

have gotten; I ask what is the trade custom and

practice in the community with respect to that

matter ?

A. Well, I only know what I have been doing

and I can't say just exactly what everybody else

does.

Q. You don't know what the trade practice and

custom is, then, on that matter?

A. Any more than the way I have told it.

Q. That is, you only know it insofar as you are

concerned; you don't know what the other growers

and the buyers do on that matter?

A. Not in all cases, no.

Q. I am not asking you about all cases, I mean,

say, in several cases?

A. Well, I think the majority of cases is the way

I state them; that if you want the money after you

have delivered potatoes, you can have it.

Q. That is, if you deliver potatoes on Monday

and if you want to be paid fully on Monday for
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those potatoes A. Absolutely. [356]

Q. you are to be paid on Monday?
A. That's right.

Q. The buyer must pay you on Monday?
A. That's right.

Q. Even though the grower has contracted to

sell to the buyer the whole field?

A. It depends on the stipulations of the con-

tract, also, then.

Q. Well, assume there are no stipulations?

A. That is different.

Q. Assume there is no provision in the contract

with regard to payment, then under those circum-

stances where the grower has sold the buyer the

whole field

A. Well, if there is anything special any differ-

ent, it would be stated.

Q. Pardon ?

A. If there was anything special any different

in the way that it is to be paid for, it is stated.

Q. That is, if there is nothing in the agreement

as to the time the grower is to be paid after deliv-

ery of potatoes to the buyers, there is nothing in

the agreement, but if the agreement provides that

the grower is to sell and the buyer is to buy the

grower's entire field, then you don't know, do you,

of any custom as to the time that the buyer is to

deliver to the grower the [357] packout slips after

the delivery of the potatoes, whether it is a day or

that same day or a day later or two days later ?
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A. I don't know whether there would be a custom

on

Q. You don't know what the custom was?

Mr. Hawkins : AVhat was your answer "?

A. I wouldn't know whether there was any dif-

ferent customs than what I have stated.

Mr. Korn : That is all.

Mr. Hawkins : That is all.

The Court : That is all, then, Mr. Palmiero.

(Witness excused.)

* * *

(Defendants rest.)

Mr. Korn: Mr. Michaelis, please.

HOWARD MICHAELIS
a witness called on behalf of the plaintiff in rebut-

tal having previously been sworn, was examined

and testified as follows:

Direct Examination

By Mr. Korn:

Q. Mr. Michaelis, when you had your conversa-

tion with Mr. Palmiero at his farm on one occasion,

were you sitting in your car during that conversa-

tion?

A. I was on one of the visits to the farm, yes.

Q. And where was Mr. Palmiero?

I
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A. He was standing beside the car.

Q. And do you recognize the gentleman, Mr.

Lundberg, that testified, the brother-in-law of Mr.

Palmiero? A. I'm sorry, but I cannot.

Q. Did you ever see him on Mr. Palmiero 's

farm? [394]

A. I may have seen him there, but, as I say, I

could not recognize him because I don't know the

gentleman.

Q. On the occasion of this conversation that you

had with Mr. Palmiero in May, 1952, was Mr. Lund-

berg a distance of eight to ten feet from your car?

Or was he any distance from your car that you

could say?

A. Well, he was removed some distance from

the car. Two men were, as a matter of fact, but I

wouldn't say it was Mr. Lundberg, but there were

two men working around that pipe line.

Q. You were talking to Mr. Palmiero, is that

right? A. That's right, I was.

Q. You were in the car?

A. I was in the car in the company of Mr.

Curry.

Q. And where was Mr. Palmiero 's head with

reference to you?

A. Well, he would have been—his head would

have been slightly inclined to talk through the win-

dow% into the window or at the window level.

Q. Was he leaning on the car or not?

A. Oh, I don't remember whether he was or not.
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Q. Did you have your head out of the car talk-

ing to him? A. No, I did not.

Q. Now on this second occasion when you saw

Mr. Palmiero on his farm on August 5, 1952, do

you know whether [395] Mr. Lundberg was nearby ?

A. No, I don't know. There were a number of

people, pickers and field workers, quite a few of

them working around the field.

Q. Let me go back to that prior meeting, sir.

While you and Mr. Palmiero were talking in this

May meeting, did you observe what these two gen-

tlemen were doing who were distant from the car?

A. I don't believe I paid any particular atten-

tion.

Q. Then on this second occasion on August 5,

1952, do you recall seeing Mr. Lundberg some six

to seven to eight to nine feet from the spot where

you and Mr. Palmiero were talking?

A. No, I don't.

Q. Was there anybody within that distance from

where you and Mr. Palmiero were talking?

A. Not that I could see.

Q. Were there people at any distance that you

could see from where you and Mr. Palmiero were

talking ?

A. Yes. Well, yes, there were quite a few people

on the field in plain sight, within normal vision.

Q. Where were you standing with Mr. Palmiero

on this occasion of August 5th?
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A. It would have been in the corner of one oi

his potato fields, across from his home. [396]

Q. What is the closest distance that any third

party was from where you and Mr. Palmiero were

standing ?

A. There were pickers in the field moving

around. I suppose they would have come within a

radius of ten to twelve feet. But they were moving

and working.

Q. Was there any machinery going while you

were talking to Mr. Palmiero, any motors going or

anything like that?

A. Yes, there was one tractor motor running

and, I believe, one truck on the field that was mov-

ing at the time. That is, a field truck.

Q. Within what distance was the truck from

where you and Mr. Palmiero were standing and

talking ?

A. Oh, the truck would have been perhaps 100,

150 feet. The tractor probably would have been

within 20 feet.

Q. What was the tractor doing?

A. It was standing idling, the motor was idling.

It was attached to a potato-digger.

Q. Did you ever tell Mr. Palmiero on the occa-

sion of this August 5th conversation with him that

you would waive any rights that you had to the

contract cars?

A. Did I ever tell him that I would waive any

right ?

Q. Yes? A. No.
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Q. You were present on the occasion of a meet-

ing between Mr. Palmiero and Ms attorney, Mr.

Chaffee, and you and [397] myself at Mr. Chaffee's

office at Sunnyside, were you not ? A. Yes.

Q. And that was August 6, 1952?

A. Yes, that's right.

Q. Do you recall whether or not I told Mr. Pal-

miero that the Spada Distributing Company de-

manded that he immediately deliver all of the pota-

toes under the May 28th agreement?

A. You did demand delivery of potatoes, but you

didn't specify any time.

Q. Well, state to your best recollection what I

stated to Mr. Palmiero and his attorney.

A. You demanded that Mr. Palmiero—that he

deliver the potatoes to us according to our market-

ing agreement and contract, and that we would

stand on the marketing agreement and contract.

Q. Did Mr. Palmiero admit that he had a con-

tract, an agreement with the Spada Distributing

Company to sell them potatoes at contract prices on

the occasion of that meeting?

A. No, he didn't.

Mr. Korn: You may cross-examine. [398]

Cross-Examination

By Mr. Hawkins:

Q. Mr. Michaelis, how high is a Cadillac hard

top convertible? How tall is it?

A. I think there is a little confusion here in th(i
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cars that we are speaking of, but I imagine it would

be five, five and a half feet tall, or six feet.

Q. How tall is Mr. Palmiero?

A. I don't think I am a very good guesser.

Mr. Hawkins: All right, that is all.

Redirect Examination

By Mr. Korn:

Q. Just a moment. Mr. Michaelis, what kind of

car were you driving when you went out to Mr.

Palmiero 's farm on the morning of August 6th?

A. I was driving a 1949 2-door sedan.

Q. What kind of car was it? What make of

car was it? A. It was a Cadillac.

Mr. Korn. That is all.

Recross-Examination

By Mr. Hawkins:

Q. Same height? A. I imagine. [399]

Mr. Hawkins: That is all.

Mr. Korn: We will stipulate that Mr. Michaelis

has a Cadillac automobile.

The Court: Is that all then from this witness?

Mr. Korn: That is all.

The Court: All right.

(Witness excused.)

Mr. Korn: Mr. Slocum.
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BYRON B. SLOCUM
a witness for the plaintiff, having previously been

sworn, resumed the stand in rebuttal and testified

further as follows:

Direct Examination

By Mr. Korn:

Q. Were you present on the occasion of Mr. Pal-

miero's coming to the Copeland Warehouse on or

about—in the afternoon of August 6, 1952?

A. I was.

Q. Do you remember whether he asked for a

packout slip on that occasion ? A. Yes, he did.

Q. And do you remember what was told to him

and by whom?
A, You advised Mr. Palmiero to take the matter

up with his attorney; that we were doing business

with Mr. Palmiero through his attorney. [400]

Q. Did Mr. Palmiero on that occasion ask to be

paid any money? A. He did not.

Q. On Monday, August 4, 1952, did Mr. Pal-

miero demand of you a packout slip?

A. I don't believe that he did on August 4th

because—period.

Q. What about on August 5, 1952?

A. Yes, he came into the office sometime, I be-

lieve, in the morning shortly after lunch on the 5th

of August.

Q. And what did he say?

A. And he asked for this packout ticket for

August 4th.

Q. About what time in the day was that ?
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A. Well, I think it would have been shortly after

lunch.

Q. And what did you say?

A. I told him that I didn't have them ready yet.

Q. What is your practice with regard to the

time that you deliver packout slips to growers

where your company buys their potato field, their

whole field*?

A. In the rendering of packout slips to the

growers'? Q. Yes?

A. Whenever possible, we try to prepare the

packout tickets the next day from, the grading of

the potatoes, because sometimes we are through

sorting at six o'clock at night, sometimes it is ten

o'clock at night when [401] the sorting is completed

for that day's run. And, as a result, early the next

morning while you are still a little fresh, you try to

make those packout tickets out and have them ready

for the grower in the forenoon, if possible.

Q. Did Mr. Palmiero demand any money from

you on August 5, 1952 ? A. No.

Q. Did Mr. Palmiero demand of you any money

on August 6, 1952 f A. No.

Q. Had you dealt with Mr. Palmiero in the

past ? A. Yes.

Q. How many years?

A. I think since about 1946.

Q. In what capacity?

A. Well, I was working with Mr. Copeland at

that time and Tony sold his potatoes through Mr.



Spada Distributing Co., Inc. 319

(Testimony of Byron B, Slocum.)

Copeland, I think practically all of them. I can't

remember of him taking any anywhere else.

Q. At what type of price, contract price or pre-

vailing market price or what basis, do you re-

member *?

A. Well, Tony had a number of deals, as I re-

member, some were financed and any number of

ways of handling it. But, as I recall, all of Tony's

were always bought on [402] a market price basis

up until 1952.

Q. Did you have am^ dispute with him with re-

gard to what the prevailing market price was to be,

what he was to be paid for them, up to '52 ?

A. No.

Mr. Korn: That is all, you may cross-examine.

Cross-Examination

By Mr. Hawkins:

Q. Mr. Slocum, what do you have to do to get

the packout slip ready?

A. The packout tickets to the growers?

Q. Yes?

A. Well, when they run in the warehouse, they

are sorted, and sometimes there will be six or seven

growers coming into one warehouse in one day, and

the run, the growers, more or less as the trucks

come, maybe Smith, then Jones, then Brown, and so

on. And the warehouse foreman, which in 1952

through the Copeland Warehouse is Mr. Stockton,

when they run a load of potatoes, he writes it down
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on a little ticket and then when he comes into the

office or at noon or whenever it is convenient, why

—

or the next morning before we get started with the

next day's business, he brings those in and we go

through them and sort them out and see [403] that

everything is all right, and then you rig them up,

each different grower, and start making out the

packout ticket. It is rather a lengthy process.

Q. On the 4th, how many growers were coming

in? A. On August 4th?

Q. August 4, 1952? A. I don't remember.

Q. Mr. Palmiero was the only one delivering on

August 4th, wasn't he?

A. He could have been, I just don't remember.

Q. And if that were true, you would be through

with sorting and grading them by two in the after-

noon if he finished delivery by ten or eleven in the

morning ?

A. We could have been grading, yes, at two

o'clock.

Q. And so that the foreman, of course, just the

minute the sorting is completed has all of the data

from which you can prepare your packout slips,

isn't that right?

A. Yes, he has it available.

Q. And, actually, it doesn't take a half an hour

to assemble those and write them out on your pack-

out slip, does it?

A. Perhaps not if you could get right at it at

that time, but there is other things that have to be

done, too.
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Q. On August 5th, you didn't receive any pota-

toes at all, did you, 1952 ? [404]

A. I cannot remember.

Q. Well, isn't that right, that you received no

potatoes at all on August 5th 1

A. I haven't any way of knowing unless I could

check the records.

Q. Is it possible?

A. Anything is possible.

Mr. Korn: Your Honor

A. We received potatoes twelve months of the

year, and I can't say as to dates unless I have the

records.

Q. (By Mr. Hawkins) : I see. On the 6th of

August, when Mr. Korn was there—was Mr. Korn

there on the 5th of August, do you remember, or

was he there on the 6th?

A. No. he didn't come until the 6th.

Q. When Mr. Palmiero was in your office that

afternoon and demanded the packout slips, did Mr.

Korn suggest that he would send them to Mr,

Chaffee?

A. It wasn't in the office, it was in the ware-

house.

Q. Did he say he would send them to Mr.

Chaffee?

A. No, he said that—not that I remember that

way, no.

Q. You had the packout slips ready at that time,

didn't you? A. I believe that they were.

Q. And I presume you would have given them
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to Mr. Palmiero if Mr. Korn had told you—except

that he told you not [405] to do itl

A. I don't know, under the circumstances, what

I might have done had Mr. Korn not been there.

Q. That is purely speculative?

A. Yes, sir.

Mr. Hawkins: That is all.

The Court: Any other questions?

Mr. Korn: That is all. [406]

INSTRUCTIONS TO THE JURY

The Court :
* * * Now the first question that you

are to answer,

Question No. 1:

"Did the plaintiff and the defendants, on or about

May 28, 1952, enter into an oral agreement evi-

denced [456] by the check, Plaintiff's Exhibit 2,

and the voucher, Plaintiff's Exhibit 2-A, for the sale

of the five cars of Long White potatoes and the ten

cars of Russet potatoes mentioned in the voucher?

Now in answering this question and all the others,

you are to consider them in the light of all the evi-

dence in the case and find the facts. If there is a

conflict, as you must do under the rules which I

will give you a little later on, you would have to

decide which witness to believe, what facts you are

going to find, and then, in consideration of all the

evidence, answer the question.
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Now I don't think that you will have any trouble

with this, but perhaps I should mention it. You
notice I say ''defendants" here and I think prac-

tically all of these transactions have been by Tony

Palmiero, although the defendants are Tony Pal-

miero and Ruby Palmiero, his wife, husband and

wife. In the State of Washington, a husband and

wife constitute what we call a marital community,

sort of a marriage partnership, but the husband is the

manager of the community, and in transactions such

as these involved here in the sale of these potatoes,

the husband is authorized to act for the community,

so that what he does is binding on the community

and, therefore, you need not consider this matter of

Ruby Palmiero not directly participating here be-

cause what Palmiero did would be binding upon the

community, upon her. In other [457] words, gentle-

men, the husband is considered to be the boss theo-

retically and by legal fiction.

Now the directions under Question No. 1: ''If

your answer to Question No. 1 is 'Yes,' do not

answer Question No. 2, but if your answer is 'No,'

then answer Question No. 2."

Question No. 2:

"Taking into consideration all of the surround-

ing facts and circumstances as shown by the evi-

dence, did the cashing of the check, Plaintiif 's Ex-

hibit 2, by the defendant Tony Palmiero, and his

retention of the voucher, Plaintiff's Exhibit 2-A,
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and any other conduct on his part with reference

to the transaction, reasonably lead the plaintiff

Spada Distributing Company to believe that said

defendant had accepted and considered himself

bound by an agreement to sell and deliver to plain-

tiff the five cars of Long White potatoes and ten

cars of Russet potatoes mentioned in the voucher at

the prices and on the terms therein indicated, and

did defendant Tony Palmiero know or have good

reason to believe that the check and voucher were

offered as an agreement for the purchase and sale

of said potatoes, and did the plaintiff reasonably

rely on such belief and act thereon to its substan-

tial detriment?" [458]

Now I have made that question as simple as pos-

sible. It is a three-pronged affair, there are three

phases of it, and you will note that the three are

given in conjunction, that is, in order to answer

this question, you must find "Yes" on each of the

phases of it; that each one of those things should

be answered in the affirmative as to each of the

three phases.

Now there is a space for answer under each of

these, of course.

''Regardless of what your answers to Ques-

tions No. 1 and 2 may be, answer the following

Question No. 3:

"Question No. 3:

"Did plaintiff's representative, Byron B.

Slocum, on or about July 31, 1952, tell the de-
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fendant Tony Palmiero in substance or effect

that on August 4, 1952, Palmiero would have

to start making deliveries of potatoes to plain-

tiff on the May contract for the sale of five

cars of Long White potatoes and ten cars of

Russet potatoes?"

Now those are the questions which constitute the

special verdict that you are to answer, and when
you have ten of you agreed upon the answers to

the questions, your foreman will sign it and you

will notify the bailiff that you are ready to return

your verdict.

Now in arriving at your verdict, that is to say,

in [459] answering the three questions of the special

verdict, it is your duty to follow the law as given

to you by the Court in these instructions and to

consider all the evidence offered by the respective

parties on both sides.

As to each of the three questions presented to

you in the special verdict, the plaintiff has the bur-

den of proving the affirmative by a fair preponder-

ance of the evidence. Now we call the moving party

in a lawsuit the plaintiff. I suppose you have no

doubt by this time that Spada Distributing Com-

pany is the plaintiff and that Tony Palmiero and

his wife are the defendants. If you have any doubt

I

about that, look at the special verdict and it is given

i up there, the caption of the case at the top.

The expression "fair preponderance of the evi-

dence" means the greater convincing force or

weight of the evidence. It means that which appears

to be the more reasonable and the more probable
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happening or event. It does not necessarily mean
the greater number of witnesses testifying for or

against a given proposition or a claimed fact or

series of facts, nor does it make any difference on

which side the evidence is offered. It means taking

all the evidence on that issue into consideration, no

matter which side may have offered it, that the con-

vincing weight and force of the evidence is in favor

of one side as against the other.

I further instruct you that in law the check [460]

and voucher, Plaintiff's Exhibits 2 and 2-A, do not

constitute a contract in and of themselves. In order

to answer ''Yes" to Question No. 1, therefore, you

must find by a fair preponderance of the evidence

that an oral agreement or modification of the writ-

ten crop marketing agreement was entered into by

plaintiff and defendants for the sale of the five cars

of Long White potatoes and ten cars of Russet

potatoes as contended or claimed by the plaintiff.

Now you are the exclusive judges of what is the

evidence in the case and of the weight and credit to

be given to the testimony of each witness. In doing

this, you may take into consideration the conduct,

appearance and demeanor of each witness, the ap-

parent candor or frankness or want of this quality,

the reasonableness or unreasonableness of the story

told by the witness, its probability or improbability

measured by your own experience in life, the inter-

est or lack of interest on the part of the witness in

the outcome of the case, and, in short, all the facts

and circumstances disclosed from the witness stand,
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and in the light of all the circumstances you are to

give the testimony of each witness that fair and rea-

sonable weight which in your judgment as persons

of common sense it appears to you to be just en-

titled to receive.

You may believe the whole or any part of the

testimony of a witness or disbelieve the whole or

any part of the [461] testimony of a witness. You
should be slow^ to believe a witness has deliberately

testified falsely in this case, but if you should be-

lieve that a witness has deliberately testified falsely

as to any material issue, you are then at liberty to

disregard the entire testimony of such witness, ex-

cept insofar as it is corroborated by other credible

evidence in the case.

In considering the questions of the special ver-

dict, you will not allow yourselves to be influenced

or controlled by any feeling of passion, prejudice or

sympathy for or against either party to the action,

nor will you be influenced or controlled in any way
l)y the fact that the defendant is a corporation. It

is your duty and you are required under the law to

decide the case the same as if all the parties to the

litigation were natural persons, for all persons to

an action are equal before the law and all are

entitled to equal justice.

Now you have observed from time to time

throughout the case, ladies and gentlemen, that

objections have been made to the admission of evi-

dence and the Court has ruled on it. That is a

matter that is the sole responsibility of the Court.

It is not onl}^ the privilege but the duty of counsel
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to make objection where they think that the evi-

dence isn't admissible and it is in the interest of

their client to make the objection, and you shouldn't

be influenced in any way by the fact that those

objections have been made, nor should you try [462]

to speculate as to what the evidence would have

been had it come in. You are to limit your delibera-

tions to the evidence actually received here in the

testimony and the testimony actually admitted in

evidence. The statements of counsel are not evi-

dence in the case, except where they are in stipula-

tion of a fact or facts, as has been done in some

cases here. Of course, you are to consider the argu-

ment of the attorneys, but don't confuse it with the

evidence. The evidence is one thing and the argu-

ment is merely to assist you to evaluate and draw

proper inferences from the evidence.

Now when you retire to the jury room to consider

your verdict, you will take with you the exhibits

which have been admitted in the case and this form

of special verdict which I have read to you and

upon which I have commented. You will elect one

of your members as foreman. It will be his duty or

her duty, as the case may be, both men and women

are eligible, of course, to preside over your delibera-

tions on your verdict and to represent you as

spokesman in the further conduct of this case in

court. It will require the concurrence of ten of

your number to return a verdict; that is to say, ten

of you must agree to the verdict in its final form.

When ten of you have agreed, ten or more, then
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the foreman will sign the verdict and it will be de-

livered to the Court in the presence of the jury and

of the attorneys for the parties.

I will ask the jury to step out for just a few [463]

moments while further proceedings are had in your

absence. [464]

EXCEPTIONS TO COURT'S INSTRUCTIONS
* * *

Also, Question No. 3, we object to that on the

grounds that we believe the same to be immaterial,

in that the issue there is whether or not Mr. Tony

Palmiero consented or authorized or intended to

make delivery of potatoes on [470] August 4th un-

der the written contract or under the oral contract,

and w^hat Byron Slocum told him on July 31st

would have no bearing on that specific question.

That is probably a matter of law to argue later.

Then the defendants except to the Court's failure

to give Instruction No. 14, in which we ask that the

jury be instructed:

"I instruct you there can be no estoppel unless

the act or admission relied on is plainly inconsistent

with the right asserted. If you find that the cashing

of the check with the voucher attached is not in-

consistent with Mr. Palmiero 's contention that there

was no oral agreement, then there can be no estop-

pel."

Our authority for that are cases cited in 31

C.J.S., 282.

The defendants except to the Court's failure to
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give Defendants' Proposed Interrogatory No. 1,

which reads as follows:

**Did Tony Palmiero agree that the potatoes de-

livered on August 4, 1952, could be applied on the

oral agreement, if any?"

It is our position that that is the material issue

with respect to the legal problem that exists, if the

jury finds that there was an oral agreement or an

estoppel.

I think the rest of the matters are matters [471]

which your Honor will consider as a matter of law

which are contained in our other instructions. [472]

INSTRUCTIONS TO THE JURY

The Court: Now, ladies and gentlemen, for the

sake of accuracy I have made a slight change in

Question No. 1. I have just changed it by pen inter-

lineation here so that it reads now:

''Did the plaintiff and the defendants, prior

to and about May 28, 1952, enter into an oral

agreement evidenced by the check. Plaintiff's

Exhibit 2, and the voucher. Plaintiff's Exhil)it

2-A, for the sale of the five cars of Long White

potatoes [473] and the ten cars of Russet pota-

toes mentioned in the voucher?"

I don't think you will be misled about that. What

I am asking you to find, was there an oral agree-

ment made and entered into in May, which one side
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denies and the other asserts. There is only one. Did
they make the oral agreement or didn't they? That

is what Question No. 1 means.

[Endorsed] : Filed September 8, 1953. [474]

[Title of District Court and Cause.]

CERTIFICATE OF THE CLERK

I, Stanley D. Taylor, Clerk of the United States

District Court for the Eastern District of Washing-

ton, do hereby certify that the documents annexed

hereto are the Original, except as noted,

Complaint.

Answer and Cross-Complaint.

Pre-trial Order.

Exhibits numbered 1 through 15 (No. 12 not ad-

mitted and not included).

Court Reporter's Record of Proceedings at the

Trial.

Proposed Instructions and Interrogations to be

Submitted to the Jury (Plaintiff's and Defend-

ant's).

Special Verdict of the Jury.

Judgment Order, which includes the Findings of

Pact and Conclusions of Law.

Notice of Appeal.

Bond for Costs on Appeal.

Designation of Record on Appeal.

Order Continuing Time for Docketing Record on
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Appeal.

on file in the above-entitled cause, and that the

same constitutes the record for hearing of the appeal

from the Judgment of the District Court in the

United States Court of Appeals for the Ninth Cir-

cuit as called for by the Appellant in his designation

of record on appeal.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of said District Court of

Yakima in said district this 11th day of September,

1953.

[Seal] STANLEY D. TAYLOR,
Clerk, IT. S. District Court, Eastern District of

Washington,

By /s/ THOMAS GRANOER,
Deputy.

[Endorsed] : No. 14017. United States Court of

Appeals for the Ninth Circuit. Tony Palmiero and

Ruby Palmiero, husband and wife, Appellants, vs.

Spada Distributing Company, Inc., a corporation,

Appellee. Transcript of Record. Appeal from the

United States District Court for the Eastern Dis-

trict of Washington, Southern Division.

Filed September 14, 1953.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the Circuit Court of Appeals of the United

States for the Ninth Circuit

No. 14017

SPADA DISTRIBUTING COMPANY, an Oregon

Corporation,

Respondents,

vs.

TONY PALMIERO and RUBY PALMIERO,
Husband and Wife,

Appellants.

STATEMENT OF POINTS ON WHICH
APPELLANT WILL RELY

1. The Court erred in finding that the defendant,

Tony Palmiero, breached the oral contract referred

to in the findings of the jury by refusing to deliver

potatoes on August 4, 1952.

2. That the court erred in failing to find that

Spada Distributing Company breached the written

agreement as modified by the oral agreement of

May 28, 1952, by advising the defendant that pota-

toes delivered on August 4, 1952, would be on the

said oral contract.

3. The Court erred in failing to hold that the

Spada Distributing Company breached the written

agreement as modified by the oral agreement of

May 28th, 1952, by applying the potatoes delivered

on August 4, 1952, on the oral agreement and by
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crediting the said potatoes delivered on August 4,

1952, at the contract price.

4. The court erred in holding in Findings of

Fact No. 4 that the defendant, Tony Palmiero, did

not on July 31st, 1952, definitely decline to make
deliveries on August 4, 1952, under the oral agree-

ment.

5. The trial court erred in holding that the liqui-

dated damage provisions contained in the March 27,

1952, crop growing and marketing agreement was

inapplicable to the modifying oral agreement of

May 28, 1952, and did not constitute a part of said

oral modification.

6. That the court erred in Conclusion No. 2 that

plaintiff had performed and was ready, willing and

able to perform all of its obligations under its

agreements herein involved with defendants, and

plaintiff demanded of defendants that they comply

with and perform under said agreements, which de-

fendants refused to do.

7. The court erred in conclusion No. 3 that by

their anticipatory repudiation on August 5, 1952, of

their May 28, 1952, contract, defendants breached

said modifying contract and the whole of the agree-

ments between plaintiff and defendants, and fur-

ther, defendants continued to breach the whole of

the agreements between plaintiff and defendants by

their selling potatoes to Patrick Clarke and to

Davis-Baxter Produce Company, Inc., as herein set

forth in the Findings of Fact.
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8. The court erred in failing to submit inter-

rogatories concerning issues tendered by defend-

ant's proposed instructions, the court having said

during the course of the trial that he would treat

such instructions as requests for special interroga-

tories and in making findings of facts unfavorable

to defendants upon the issues tendered by such in-

structions.

Respectfully submitted,

/s/ S. E. CHAFFEE,

/s/ KENNETH C. HAWKINS,
Of Counsel for Appellants.

[Endorsed] : Filed October 9, 1953.




